1Y 599N INY /19903 NYSNA DIVID NNYYN

DN .Y DD AWM NDDY 1191Y NYSN NYIN NINDN THON IN VI DY NVNYN
DYOWNDY MYLN NN JPNY YN OIRYY DININ YN NNN 1IYSNN NIP0D NP INNN TN
105700 DYIN0NN NN

1N ND TN R O .03 M TA DY PNIPY NIN DOWNNN P )PNYN NIPY D
SNKX WINND 9 DY NN KD PNIN TARD P2IYND 1N XY IMWN 2 DY TAR YNNI PTYIND

PIPY N9 NNNN NYNNA DAY OIMIND DI JPND WINY MIVON 1NN ¥ 1P LAVNN NI
NN XD NYSN OMTYDIY NOND DXITNNY DIXIN) GON NN NTHY ,5UNd 7o .JPNVN
IN TADN PPN ON .GMYN 7PITIP7A TNYD DXWINNN DI DY 1PV PMINN PRy on (KD

JNPINT NI INRY IMNN DI, 19 DY, INNN GO ININ NNDIND DN VID NVNPYN

N : INTY) NYNNN DY NDYD9 25NNN YNIND DI9D DION NPD NINRYA WI1IND NYTH NP
GYPNON : INTY) NYSN DY NDIDI 2NN IOIRY D0 DI IN, (110D THIRPI MY NN
VNN MIYIN 1NN D PAD PR TR DITIINN NTYY YT 0N (1191 MNYNN NP0 MTIVD
1219y ,90 NN NTNRY NN 1D IWIND YD, INYNN NWIN INKRD DM0N DXV DHVNY
NYNAY YYN DDA ,D0NNN AN DY MINTHIN PNIPYD) PPNV YD MMIDN MO
N9 PYA DINIT RY LIVYNN PN 1D ,YHNTND VN 110N NDXN PHNRI MTHN IMLA
MI90N TONA DN PYNI NNT DIWIN NYNNN NYIN DIV INYSN NN PTANRD IWN WD

NOVAND GN)

NY2INY DNIVHY DIINDN DIDVND YNNI VTVWINR LIVNI YN DN DIPN DMIMP ,NNT OY
TR ,OTIPN JPONN NYIITI NTNY DY DITYNN DINON :DVYND) 90 NN NTNY
TVIND DIV GON ONIN MNMPNN DY DYNN MOV THONL 12THY 729 (1) MO
719 MR, NNIY MXONT ,DTIP 1D ,NIN0N NIV : NINTI) MYXNN NWINT NINKD
N PN NNPNY T NNIND THDN IN NN TN PN 19V, (191 DORNIVN O DY
NYNNN NYIDIN NINIIND DIPNY IRSIND DITPYY YD ,WITY .DMINKRD DOWNNN 29 HY PIN
92ITIY NININ VSNV TO2 2WNN VAYNN NP 1I9) YNDXN DIVINN DY VN NIONA N
NYUNON IXNN NMSHN DN DNION2 O PN .2Y DN DNUMIY MAPN NLNPYNI
P ,29 DIN VNPVINY DINDN) DXV DY NNOYN WITTY DI NTND NIYINNDD
DOWINNIN 5995 DN NPNY IDIND THNI 1T /MDY 1OV YPNYD NIPYL 1YY WO Nvp

Raklakl

PT TNY YDA 2V NYNNN IR PITAD DINPN 0N NNPY XY XD 01PN YN
DYNONN ,DNYIRN DI NODD NONY NTND YT NNWIN DIV Ty DNION2 NNNNND
IYOND DINNA POIWN PT TNY2 MYPNON .T99010 MINNND DRNNA DIWITIN DN
197791 WA NNNY YNNI MXNND DRNNA OXWUNND NYNNN MINDNY TN TIvan XTND

JUNIND MOIWIN MYSNNI DYIND 1PN INNY D1VIYNI DIV IN NYSNN NYID2

DINDNM YNIIND VIVNIN DY DINND NWP D32 TpRnnn (www.afiklaw.com) /M PN PTN IINY TIWN PT TNY IO ININR PR 71y
DIV NI DINNA NNNNNT PT TNV NN XIPINIINYII PVIYNI IV DIV 1T MY NPPDA PR .PINDNN MIXPVIIN DIIIINN DINN2 MNP

afiklaw@afiklaw.com. : 2170PYNN INYVTN MYNNNI N ,03-6093609 : DXADN DIVIAY T NPPDA DININNDN DIRWINA NVINN DI NYIP

A

PI0M PTIDNY MY PIIN / [ | | )\ Afik & Co., Attorneys and Notary

www.afiklaw.com



Completion of Details in a Tender Bid / Yair Aloni, Adv."

The omission of a detail or a document in the submission of a bid for a tender may be
considered a defect in the proposal. Does this constitute grounds for disqualification of a
bid? Under which conditions may the bidder amend the mistake and complete the missing
documents?

It is well known that the principle of equality between bidders is a superior principle of
tenders law. Consequently, one may not favor a bidder over the other and unfair
advantage for other offers may not be afforded.

The Courts held that granting a bidder the possibility of correcting a material defect in a
bid constitutes a violation of the principle of equality. For example, compliance with the
pre-conditions (conditions defined as such without which the proposal will not be
examined at all) is a material issue, because all bidders must meet a common "starting
point." Not including a document or omitting a detail to prove compliance of a pre-
condition is a prima facia material defect which cannot be rectified.

The tender committee has the discretion to decide whether the classification of the defect
should be a material defect requiring the disqualification of the proposal (for example:
failure to attach a bank guarantee to the tender), or a technical defect that does not require
the disqualification of a proposal. However, there is no doubt that allowing a bidder to
complete missing details after the submission of the bid, in order to enable the bidder to
show compliance with the pre-conditions, may in certain circumstances jeopardize the
equality and the principle of certainty of the other bidders. It is important to emphasize
that the Court does not see as proper when a bidder does not duly examine the bid before
submitting it and view it as disrespect of the tender process and even negligence

However, there are cases in which the Court allowed the bidder to complete documents
needed for show of compliance with pre-condition conditions (e.g., documents showing
prior experience, financial strength, etc.), provided that the document is a technical
document that shows the fulfillment of the pre-condition conditions prior to the final
submission date (Such as: diploma certification, prior experience, recommendations that
were given, CPA's approval of accounting data, etc.), because show of such approval or
document does not provide an unfair advantage over the other bidders. It should be
emphasized, that a result such as disqualification of a proposal, will not always be for the
benefit the public interest and therefore the Court will take it into account if a bidder can
show that the omission was a random omission made in good faith. It should be noted
that in tenders where an explicit provision allows the tenders committee to demand
completion of details and documents that were omitted in good faith it would be difficult
to argue in the name of the principle of equality, as this 'right' is given in an equal manner
to all bidders.

In any case, it is strongly recommended not to take unnecessary risks and duly review the
bid prior to its tender and with the assistance of a lawyer specializing in tenders, all to
ensure that the bid includes all the necessary documents and data in accordance with the
terms of the tender. The assistance of a lawyer specializing in the field may ensure in
advance that the tender documents are submitted in accordance with the terms and prevent
the distress caused by disqualification of the bid or legal disputes that could be prevented
by advance preparation.

"Yair Aloni is a senior associate in the law firm of Afik & Co., Attorneys and Notaries (www.afiklaw.com)
and his practice centers on commercial law and litigation, IP, tenders and public law. Nothing herein should
be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com

A

PI0M PTIDNY MY PIIN / [ | | )\ Afik & Co., Attorneys and Notary

www.afiklaw.com



