9399 95 1799 / 119995 IN NPV PINY — N9ANA NVIYY IODN

NELINY TITH .DMWPPYN DIDID TYNRD D) NIINA DNYY NVIDYN NX NPVIND DININ NN DIDPPN DI MY
NYANN D5 DMI2 190D ¥ DITTNN 1NN’ 12 YN, NYIANN DIDN IN NVIDY DIDN MYSNNI NPND NIVY NNY
L IRND GUND ©IONY HP 9N N29N , 02PN NN INIOY 992NN IN DIAN .NMN YN DVa

TIVN NI OPIN DIVAIP GN TPNDXX NI2N VTN TYNRD TN NPINNY DY ANN NYYNY DX NOVIY INO0N
P2) 2N532 P2 ,0501N 19 HY NIV DXANYN NMINN PIYAN TN IN DIV TUND Y 0NN NINIPN KXW
MY YV NPRTPHN MLINNA NPY .MYIASN YA HPYOR PIY NITHN TN TON NN HYAd 0¥awN) DN ,N HYa
NIPNA PAD NN DY 2N DY NORYD NYT M%) MYIN MM 2015 MVIAY ,SUNnd ,NRIN ORI TIY MM
NP OMN IND RD 5012 NN NN 5% YT DNDY IWNR NPINN DND NIPN TIYR NMINM YA P DI0NY
ND00 MIYIRN NN NN PINHY TIY 11V DIDN HVIY N T TN .PINND NITHIN 9D TN DPIINN’D
MON»NN YD PR NYND DXD50N HY DYIVIAD YINN Y52 ,N9 HYA DIDN 1PN NPNY D1DPW 7o ,NVOYY DIONY

.

DY VN T8D WTINY NVYDY DOOND 182 9217 ,2020 ,LDNMIND AN-DNA PHINNN VOVYNN N2 NTIV NIPNRIA
DIDN ,NI9N DY NIPNIA DIV PNYD XD YaAP VIYNN N .DIDNN NX 19N NV TENY DIVN DIDNN 7012
NN NWITT : MITYIN VIDY MITMIY YINN TXD 1997 DY NIPNIAY YY1 .51 NN DD 5I1VIAD YN NVIDY
DNV NI9N 12V ,1PTID? NI912 12ITH DX P77 19IND DODN DYDY 1N DM IN,NNIND DIVX2, NN
1M PTID NPNY NI9N2 ITHRYO .NPINNIYN DODNI IWPNN 7PN NIV A0 NNIN NN 7PN DIONY TN
DIDNN NN 19 NYN TSNV TIO PNNNY YITI XD T .NI90N DX JPNY NIIN 199 NOXNN MM DX P HV1D
YNINA TINYD L2190 NY IN,INONND XD MWD TSIV 119212 280 —'/MMON NI197Y D01 DY DIDN HVIAD 1N DINYD
DIVINRN NN AN YPNUPIPTL YW DNDN NVPPTY DIVIR ¥ NN OOYA NV TUND ,NINTY .050NN
DYDIN NIPN ININILIONY DM DIDNY DRNNA YIAXY XOY PNAN DITTNN TNN TN ,N72N2 ONOY 9NMIVNN
MNNNY TN WIANN NPIND OOYAN TANYNY ,9NMVNI DYY» DMNIVPPTN NN YD 7PN NVDYN DOONY

2IVN NPIND DY YT HY DIV NN PITNN 27N PINVIV 1IN DOONN

1T NUYI XD 210°2NW 953,050 DY NN NNNY NWY ,INNK DIDN DIV 535 ,NVIOY DIDN DIVIAY NN
,ONNN2 1D DYV VNI DIV MIANN DINND) DXINT DINNA PO DY PT TNY DY WIPNY TIND 2IWN
D 11219V, N DOON DY NINND DIV PT THY DY XY DIWNY ORTND,NT NDN DNDO0N MDXUN IIND)

STPNYA D MIN MOYYN DY NPNY MYY NIND DHODNA P09 YD

, 772N »» T2 NTPHRNHNN (www.afiklaw.com) /My PN TIWN INSN PN ,ONIWII NONDINN PT NINY NPN 9999 Yo 11y
NW» DIVN 1T OO NP0 PR .DAN DN NVIDIDIIN DXVAVNT NVDIPAN NIN NN TNIY . PYPIPN NPT MINDND XNV
: D901 OYVIAY I NPPDA OININDN DIRYNA NVINN DI NYAP DIV NT DINNA NNNNNT PT TV XNYININD DD NV VIV

.afiklaw@afiklaw.com : »170PONN INITN MYINNI N ,03-6093609

A

www.afiklaw.com IV PTIINY MV PPN / [ | | \l\ Afik & Co., Attorneys and Notary




Corporate control agreements — cooperation or coercion? /Shelly Wilner, Adv."

Two entrepreneurs incorporated a company and want to ensure their control over it even after the
entry of investors. The way to ensure this may be through a ‘control agreement’ or a ‘voting
agreement’, in which the parties may undertake to agree between them on any vote before casting it.
But then it may turn out that, as in many cases, it is much easier to get in than it is to get out...

Control agreements create a state of de facto ‘joint holding’. In the case of a public company, Israeli
Securities Laws, as is the case in other countries, stipulate that when two or more shareholders
cooperate under an agreement, whether in writing or orally, they are considered a single shareholder
for the purpose of defining ‘personal interest’ upon voting. A review of preliminary decisions of the
Israel Securities Authority demonstrates, for example, that in 2015, the Securities Authority gave a
pre-ruling with respect to Inbal Orr's query, that in the event of the revocation of a shareholders
agreement which results in the joint holding of more than 5% of the company's capital, the
shareholders will no longer be considered ‘joint holders’ under law. But how can a control agreement
be revoked? While the law takes a wide approach to entering into a control agreement so that there
can even be an oral agreement, as far as the cancellation of such agreements is concerned there is no
guidance under law.

In a case decided by the Tel Aviv District Court in August, 2020, a party to a control agreement
terminated the agreement due to its breach by the other party. The Court held that as to termination
for breach, a control agreement may be terminated as any other contract. This means that in the event
of a breach, the injured party has three options: Demanding enforcement, termination or damages.
An agreement may be terminated immediately for a material breach, i.e. a breach which had a party
to the agreement anticipated such breach, it would not have entered into the agreement in the first
place. In the case of a non-material breach an agreement may be terminated only after giving time to
remedy the breach. A party is not required to wait for the other party to breach the agreement and
sometimes an agreement may be terminated on the basis of an ‘anticipated breach’ - a situation in
which it is clear that the other party does not intend, or can not, meet the terms of the agreement. For
example, when two shareholders have an interest to appoint a director to represent their common
interest in the company, but one of them declares that he will not vote pursuant to the agreement. In
the aforementioned Court case, the basis of the control agreement was the joint appointment of
directors and when one shareholder systematically voted in contrast to the provisions of the
agreement, this justified its termination by the other shareholder.

As the termination of a control agreement, such as termination of any other agreement, may be
considered a breach of agreement, insofar as the termination is not duly made, it is very important to
consult a lawyer with expertise in the field of contracts and corporate law before making such a move.
Similarly, given the importance of such agreements, it is certainly important to consult such a lawyer
before entering such an agreement, as every comma in the agreement may have substantial
consequences over time.

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or
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