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Director as a Compliance Officer - The Proactive Supervision Duty on the Way to Israel/ Gilad Bar-Ami, Adv.'

At the end of arduous negotiations with the regulator and years in the Courts, the company's financial penaly was set, but a
moment after payment a derivative lawsuit is filed demanding that the directors be obligated to indemnify the shareholders
for the violation, even if they were not involved therein. Can the directors be saved from the impending derivative lawsuit?

As an officer, a director has a fiduciary duty and a duty of care towards the company. The duty of care has developed as a
kind of branch of torts law, based on an objective standard of conduct that requires the officer, in essence, not to be negligent
in the performance of his or her duties!. Against this background, the breaches of the duty can be classified into three
levels: 1) Breaches committed deliberately by the director (whether for the benefit of the company or for his personal
benefit); 2) Breaches committed inadvertently due to a misunderstanding of the law; and 3) Breaches by a third party (for
example, a junior employee) attributed to the officer, due to a breach of the officer's duty to supervise’. However, does the
application of the business judgment rule’ protect officers or are they obligated to be proactive in order to enjoy the defense?

In a case brought before the Delaware Court in 1996 in the Caremark case *, a pharmaceutical company which employees,
via making illegal payments, increased sales without the knowledge of the directors. In the filed derivative lawsuit it was
determined that as part of the duty to supervise the board of directors must adopt proactive behavioral norms to ensure that
information about recurring problems reaches them in a timely manner and not wait for a report before taking action to
prevent the breach. Meaning, the Court negated the possibility of acting with a blind eye and indifference, in an attempt to
hide behind the business judgment rule. In 2020, the Tel Aviv District Court noted in the framework of a plea bargain
proceeding in the Africa-Israel/Negev Ceramics case that the Israeli State Attorney's directive of 2019, which sometimes
allows for leniencies for corporations when there is an effective internal enforcement plan, in practice establishes a standard
of conduct that requires a board of directors to adopt an appropriate enforcement plan. > In July, 2025, in a judgment of the
Haifa Economic Court’, it was noted that the Delaware Court decision of 2019 in the case of Marchand v. Barnhill expanded
the Caremark rule to include an increased obligation to supervise matters critical to the company's operations, and clarified
that the trend in the United State is to encourage the documentation of supervision and to observe substantive and active
supervision, rather than a superficial one.

In summary, although as at mid-2025 the Courts in Israel have not yet officially adopted the rulings of the American Courts,
it seems that this is not a question of if but of when and how. Thus, every director must ensure the existence and
implementation of supervision mechanisms, as an insufficient enforcement plan that remains in the drawer will not be
helpful, and it is necessary to consult with an attorney who is knowledgeable in the field both for the purpose of formulating
a compliance plan and for updating, implementing and documenting it on an ongoing basis. This is of great importance
not only to prevent lawsuits for breach of the duty of care, in which letters of indemnity’ and insurance® can help, but also
not always’, but also to prevent criminal liability in certain cases, including when legal advice was not received or the
advice was ignored'’ or if the lawyer was not at a sufficient level'".

*Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), which is part of the BOKS International (www.boks-
international.com) network of offices, focusing primarily on commercial law, corporate law, telecommunications law (transactions and regulation),

international transactions and imports. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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10 See: Is Netanyahu a War Criminal or Just a Bad Manager? Or: Why Does a CEO Need Legal Advice/Doron Afik, Esq., published in Afik 428 11.12.2024 - https://www.afiklaw.com/articles/a428
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El director como responsable de cumplimiento: El deber de supervision proactiva en el camino a
Israell/ Gilad Bar-Ami, Adv."

Al final de arduas negociaciones con el regulador y afios en los tribunales, se determind pagar la multa de la empresa, pero un
momento después del pago, se presenta una demanda derivada exigiendo que los directores estén obligados a indemnizar a los
accionistas por la violacion, incluso si no estuvieron involucrados. ;Es posible salvar a los directores de la demanda derivada?

Como funcionario, un director tiene el deber fiduciario y el deber de cuidado hacia la empresa. El deber de cuidado se ha
desarrollado como una especie de rama del derecho de dafios, basado en un estandar objetivo de conducta que requiere que
el oficial, en esencia, no sea negligente en el desempefio de sus funciones.! En este contexto, las violaciones se pueden
clasificar en 3 niveles: 1) violaciones que fueron cometidas deliberadamente por el director (ya sea en beneficio de la
empresa o en su beneficio personal); 2) Violaciones cometidas inadvertidamente, por ejemplo, debido a un malentendido
de la ley; y 3) violaciones cometidas por un tercero (como un empleado subalterno) atribuidas al oficial, debido a un
incumplimiento del deber de supervision del oficial.” Pero, ;la aplicacion de la regla de juicio comercial® protege a los
oficiales o estan obligados a ser proactivos para recibir proteccion?

En un caso presentado ante el tribunal de Delaware en 1996 en el caso Caremark, * el caso de una empresa farmacéutica
cuyos empleados, a través de pagos ilegales, aumentaron sus ventas sin el conocimiento de los directores. En la demanda
derivada que se presento, se determino que, como parte de la obligacion de supervision, el consejo de administracion debe
adoptar normas de comportamiento proactivas, para garantizar que la informacion sobre problemas recurrentes le llegue de
manera oportuna y no esperar un informe para actuar para prevenir la violacion, lo que significa que el tribunal descart6 la
posibilidad de actuar con la vista gorda e indiferencia, en un intento de esconderse detras de la regla del juicio empresarial.
En 2020, el Tribunal de Distrito de Tel Aviv sefial6 en el marco de un procedimiento de negociacion de culpabilidad en el
caso Africa-Isracl/Negev Ceramics que la directiva del Fiscal del Estado de 2019, que a veces permite clemencias para las
corporaciones cuando existe un plan de aplicacion interno efectivo, en la practica establece un estandar de conducta que
requiere que una junta directiva adopte un plan de aplicacion apropiado.’ En julio de 2025, en una sentencia del Tribunal
Econdémico de Haifa®, se sefiald que el tribunal de Delaware de 2019 en el caso de Marchand v. Barnhill ampli6 la regla
de Caremark para incluir una mayor obligacion de supervisar asuntos criticos para las operaciones de la compaiiia, y aclaro
que la tendencia en los Estados Unidos es fomentar la documentacion de la supervisiéon y obligar a una supervision
sustantiva y activa, y no solo cumplir con una obligacion.

En resumen, aunque a mediados de 2025, los tribunales israelies aun no han adoptado oficialmente el fallo de los tribunales
estadounidenses, parece que no se trata de una cuestion de si, sino de cuando y como. Por lo tanto, todo director debe
garantizar la existencia e implementacion de mecanismos de supervision efectivos, ya que un plan de ejecucion insuficiente
que permanece en el cajon no sera util, y es necesario consultar con un abogado con conocimientos en el campo tanto con
el fin de formular un plan de cumplimiento como de manera continua para actualizarlo, implementarlo y documentarlo.
Esto es de gran importancia no solo para evitar demandas por incumplimiento del deber de cuidado, en las que las cartas de
indemnizacion’ y el seguro® pueden ayudar, sino también para prevenir la responsabilidad penal en ciertos casos, incluso
cuando no se recibio asesoramiento legal o se ignord el asesoramiento'” o si el abogado no tenia un nivel suficiente. "’

*Gilad Bar-Ami es abogado senior en Afik & Co., Abogados y Notarios (www.afiklaw.com), , que forma parte de BOKS International (www.boks-
international.com), centrandose principalmente en derecho comercial, derecho corporativo, derecho de las telecomunicaciones (transacciones y

regulacion), transacciones internacionales e importaciones. Para mas detalles: +972-3-6093609 o al correo electronico: afiklaw@afiklaw.com
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