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Afik & Co. commemorates English philosopher John Locke (29 August 1632 — 28 October 1704), known as the
father of Classical Liberalism and social contract theory.

D"DIXI D' POIX D'721D D" TON 7Y ANkNn A
IYI 2'OX TIWNN ,j?'9X [NIT TV NINN 07210 DMITON KW TNRN
An Article by Doron Afik, Esq. of Afik & Co. on horizontal and vertical restrictive arrangements
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Consideration of an M&A transaction that requires existence of employer-employee relations will be taxed as salary
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A number of debentures series with different but similar terms will be deemed a public offering requiring a prospectus
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A company need promptly notify the bank of any change of control but belated report is no ground for refusal of service
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Even if Will stipulates the appointment of a person as the administrator, the court may determine otherwise
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The right to immigrate to Israel under the Law of Return does not apply to a person voluntary converted from Judaism
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Regretfully, at this stage, only some of
it is translated to English.

Afik News is disseminated every second week to an audience of approximately 5,000 subscribers and includes concise professional publications on
legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals. For removal (or joining) the
mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or "Please add me to the mailing list." The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained in the Afik
News may be treated as a legal advice. Please contact Afik & Co. for a specific advise with any legal issue you may have. For previous Afik News
publication see http:/www.afiklaw.com .
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An article on restrictive arrangements under Israeli Antitrust Law.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/al190.pdf
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Doron Afik is a notary public and an attorney and is the managing partner of Afik & Co., Attorneys
and Notaries (www.afiklaw.com). He is admitted to practice law both in Israel and in New York and
is also a licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron
teaches Mergers and Acquisitions as part of the EMBA program. Doron's practice focuses primarily
on international transactions, including mergers and acquisitions, dispute resolution and issues of
public law.
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Corporate, Antitrust and Securities Law Updates
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Consideration of an M&A transaction that requires existence of employer-employee relations will be
taxed as salary
22X 7 minnn vowNnn N1 ,15.10.2015 ,4 2a'ax 0 nniw 9 1 n7n 0v'n 47255-01-14 n"y]
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As part of a merger and acquisition transaction it was agreed that key personnel will receive an
immediate bonus and an additional amount spread over three years and contingent upon such
employee remaining in the company. The Tax Authority taxes such as a salary and not as a capital
gain.

The District Court found that the tax net should capture any income of an employee, will be the
nature or form thereof as it may be, so long as given to the employee as part of employer —
employee relationship. In this case, because payment was conditional upon the employee
continuing to work for the company for at least three years (even if in the case of death or
unjustified dismissal the entitlement remains), it is a consideration related to the employer-
employee relationship and therefore will be taxed as a salary and not as a capital gain.
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A number of series of debentures with different but similar terms will be deemed a public offering
requiring a prospectus
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A construction company wanted to raise money for a project using debentures and claimed that it
was not an offered to the public which requires publication of a prospectus because each of the
debentures will be entered into after negotiations with each lender individually, and the interest rate
will change depending on the amount, thus avoiding the debentures being defined as a "Series", one
of the elements of a public offering. The Israeli Securities Authority also refused to recognize as a
private offering an arrangement under five sets of debentures will be offered with no more than 35
offerees for each (Israeli law limits a private offering to 35 offerees per annum).
The Supreme Court ruled that US securities laws is not the same as the Israeli and therefore will
serve as an inspiration to the Court but not a binding source.
The court held that the 5 series with different conditions (for example, different interest rates) are
different series but because they have similar parameters, their offerees will be counted together.
Thus, a prospectus is required, but can be one prospectus of all series.
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A company need promptly notify the bank of any change of control but belated report is no ground for
refusal of service
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Upon opening a bank account a company has undertaken, as required by the Anti-Money
Laundering laws and the Know Your Customer procedures, to promptly inform the bank of any
change in the control over the corporation. The controlling shareholder sold its shares but reported
it to the bank only after five weeks and therefore the bank closed the account and refused to
continue to provide the company with banking services.
The Court held that a banking corporation may not unreasonably refuse to provide services.
Although a company is obligated to report to the bank of any change of control and was late in in
doing so, but this was after 3 years of duly managing the account so there was no reason to close
the account only due to the delay. Closing the account just because of a delay in reporting is not
reasonable, as opposed to closing the account due to a "crisis of confidence" stemming from
disagreements between a bank and a client.
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Commercial, Intellectual Property and Labor Law Updates
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Even if Will stipulates the appointment of a person as the administrator, the court may determine
otherwise
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A person was appointed as an executor of a will under a will.

Nevertheless, the Court held that although the desire of the deceased is the default, the Court may
ignore the provision of the will appointing an executor where there is no confidence between the
heirs and the designated executor, or the heirs reach an agreement that they are not interested in
administration of the estate or the Court believes that an executor is not required at all and one can
save the cost of the executor.
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A settlement with a guarantor releases the other guarantors unless the settlement sets otherwise
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A person guaranteed the debt of a company. The creditor settled with another creditor and
demanded the outstanding debt.
The Court held that the lIsraeli Guarantee Law should be construed so that the relationship
between a creditor and several gurarantors is the same as the Law of Contracts' set relationship
between several debtors. The Israeli Law of Contracts sets that if creditor settled with one of the
debtors the other debtors are also discharged unless the discharge shows that this was not the
intention. In this case the settlement agreement did not set that proceedings may be continued
against the other guarantors and thus the discharge applied to all guarantors.
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Chinese Court verdicts are enforceable in an Israeli Court
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A Chinese company sought to enforce in Israel a judgment of a Court in China. The defendant
argued that it is not possible to enforce the judgment in the absence of the "requirement of
reciprocity” between Israel and China, because China is not a member of the convention for
enforcing foreign judgments and Courts in China will not necessarily enforce Israeli judgments.

The Court held that the evidence submitted show that Chinese law does not prohibit the
enforcement of Israeli judgments in China despite the absence of an international treaty between
Israel and China and thus there is a potential that an Israeli judgment be enforced in China. This
potential is sufficient to satisfy the requirement of reciprocity. Thus, Chinese judgments are
enforceable in Israel, as long as no other defenses against enforcement are raised, such as a
contention of lack of due process in the Chinese proceedings.
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A landlord is not obligated to fix leasehold hidden defects that that the landlord did not, and need not,
have known about

NLOIYN 1D ,N*7¥N2 Di7wn vown N1 ,21.10.2015 10D 77''n 1 1w kW 40376-11-12 ('xan) KN
[ e

X7 MpPNNN Nyan n7'nny (Yo 1'DwNn JNINY 0'Mya N0 0T 7w2 1DWNN DX YAN NN DIY
JPN7 DN 12y 'R P7E MY YT KRG KINY AN01 DA% NAITA N 732 1 DIWN T 7Y 1atn Y naida

NX wnn 7¥ n72an 7'2ann 12T 2 [7N7 1120 AT JIN 27N 1DWNRN 21N 'S 7Y D ,yap vSwnn N
AENMY [IY07 7010 DN INKYT? DENNNY 121 1D1W7 1DWINN NN'0N [ATA NN DA9NY | 1DYIN] WIN'WN
JINT N'IN X7 RID DT NNl dwnn 2V 70 D1Wn 7w 07199 XN D290

I'7V YT X7 2'dWNnI DdD0N7 N0'DN NYA 12D 07 N'NY IN01 DAD 7V 712N DX [I7'NN 1109 1'DwnNn
2V 7'0n N'NY IR MYON M7 KIN NIQ'0Y NINA DA9N [I[7'N1,1vINn7 0 7100 X721, 1" nyT? 117y nrn X1
75 'Y UOYNN N VAP AT NN ,NRT DY .0'TT¥N |2 DD0INY NNN FTI0' [91IXA NMIYA AI'N 1DWNn

AN X7 71090 P71 n'van N PN nwa

A leasor of a shop sued the landlord for damage resulting from penetration of rain. The
landlord argued that this was due to improper installation of an air conditioner by the tenant
and in any case it is a hidden defect that he did not know of and is thus not obligated to fix.

The Court held that under Israel law a landlord must within a reasonable time correct
anything that materially restricts the use of the leased property, whether such defect was in
place at the time of the lease or occurred thereafter. The burden of proof that the source of
the defect is an act of the tenant is on the landlord and was not lifted in this certain case.

A landlord is exempt from the obligation to fix in case of a covert defect that existed at the
time of entry into the lease, was not known to the landlord and the landlord need not have
known about it, could not have avoided it and the fixing of the default is impossible or burden
the landlord in a manner fundamentally different from that agreed between the parties.
However, in this case the Court held that there is no problem to fix the defect and thus the
exemption does not apply.

Immigration Updates n2'an ndTY .6
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The right to immigrate to Israel under the Law of Return does not apply to a person voluntary converted

from Judaism
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The mother of a person who wished to immigrate to Israel converted to Christianity prior his birth and
such person conducts Christian lifestyle.

The Supreme Court held that the Law of Return grants Israeli citizenship to the child of a Jew (even if
such person is not Jewish), and is designed to allow families that are of several religions to immigrate
to Israel and maintain the integrity of the family unit. However, the provisions of the Law of Return do
not apply to a person who was Jewish and voluntarily converted and do not apply to a person born of a
Jewish mother but is currently of a different religion. Because there was no contention that the
applicant is Jewish and he does not maintain a Jewish lifestyle, the Court rejected the petition.
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Horizontal and Vertical Restrictive Arrangements / Doron Afik, Esq. *

A restrictive arrangements that was not preapproved by the Antitrust Tribunal is a criminal
offense of all parties to the arrangement. Additionally, criminal liability is attached also to
directors and officers of corporation who are parties to such arrangement. The Israeli
Antitrust Law defines a restrictive arrangement very broadly to include any arrangement
"entered into by persons conducting business, according to which at least one of the parties
restricts itself in a manner liable to eliminate or reduce the business competition between it
and the other parties to the arrangement, or any of them, or between it and a person not party
to the arrangement." The term "arrangement" is also defined very broadly defined to include
any arrangement " whether express or implied, whether written, oral or by behavior, whether
or not legally binding." The Courts construed such definition to include any coordination
between people whose purpose is to create a restriction on competition and as such does not
require the showing of intention to agree or specificity as usually required to form a binding
contract. Moreover, for a restrictive arrangement to exist only a very low level of
coordination between the parties is required and there is no requirement for an explicit
agreement. An arrangement imposed by one side on the other will be considered as a
restrictive arrangement.

In case of Supersal the Supreme Court held in August, 2015, that a vertical arrangement (i.e.
not "horizontal agreement" between competitors but an arrangement between two entities that
are one above the other in the marketing chain, such as a supplier and a distributor) may be a
restrictive arrangement. For example, an arrangement between a supplier and a distributor
under which the distributor receives exclusivity or under which a minimum or a maximum
price is dictated. The test is whether the restraint undertaken by the parties damages the
competition, even if the damage is indirect, by binding a third party to the arrangement, even
if such third party is not in the same market in which the parties to the arrangement are.

In the case of Supersal the Supreme Court considered whether there is a difference between a
vertical restrictive arrangement and a horizontal one and held that Article 2(b) of the Antitrust
Law specifically defines as a restrictive arrangement any arrangement involving a restraint
relating the price to be demanded, offered or paid, the profit to be obtained, division of all or
part of the market, according to the location of the business or according to the persons or
type of persons with whom business is to be conducted or the quantity, quality or type of
assets or services in the business. However, the Court held that these prohibitions shall apply
only to horizontal arrangement and will not apply to vertical agreements.

Either way, a restrictive arrangement is not only unenforceable but also constitutes a criminal
offense not only of the corporation but in certain caes also of its managers and therefore it is
of high importance to be accompanied by an attorney who is knowledgeable in this area of
law in order to avoid a situation where the other party is released from the agreement due to
its illegality or a situation in which criminal liability of the corporation or its directors will be
attached.

" Doron Afik is a notary public and an attorney and is the managing partner of Afik & Co., Attorneys and
Notaries (www.afiklaw.com). He is admitted to practice law both in Israel and in New York and is also a
licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international
transactions, including mergers and acquisitions, dispute resolution and issues of public law. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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