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Afik & Co. salutes the rhyming artist, AmeriCah writer and illustrator, Theodor Seuss Geisel — Dr.
Seuss (March 2, 1904 — September 2¢, 1991)
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An Article by Yair Aloni, Adv. on the issue of registration in Israel of an International Trademarks under the Madrid Protocol
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Non-distribution of dividends by a private company may be deemed oppression of the minority
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To contend that a shareholder voting in a general meeting of a public company has a personal interest circumstantial
evidence will not suffice
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A bank must give prior notice prior to cancelling credit or reducing it and enable the customer to get prepared
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A distribution contract, agency or franchising is not enforceable and the only remedy for breach is Compensation
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TAMA 38 project may be approved despite objection of recalcitrant unit owners who are in minority
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 5,500 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advise
with any legal issue you may have. For previous Afik News publication see http://www.afiklaw.com .
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Article: International registration of trademarks in Israel
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An article about the possibility of filing in Israel applications for registration of international
trademarks in multiple countries, which are members to the Madrid Protocol.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a199.pdf
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The article is by attorney Yair Aloni, of the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial and civil law, including real
estate, legal advice to purchasers and sellers and negotiations of purchase and sale
transactions and administrative law.
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Non-distribution of dividends by a private company may be deemed oppression of the minority
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A holder of 40% of a private company claimed oppression of the minority because of a
non-distributed amount of ILS 4.5 million in the company’s treasure where the company
did not distribute dividends for 20 years other than a small distribution 14 years ago.

The Supreme Court held that oppression is a situation of unfair distribution of the
resources of a company between its shareholders. A shareholder of a company does not
have a right to receive dividends and the Court will not interfere with a decision to that
effect of the board of directors absent bad faith, fraud or usurpation of the discretion of the
board. However, together with other circumstance the non-distribution of dividends may
be deemed oppression, especially in a private company.

In this case the non-distribution is an oppression because the control holders withdraw
high salaries, purchase real estate for the company and refuse to hire the services of the
minority holder. Thus, the Court ordered the company to distribute dividends.
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To contend that a shareholder voting in a general meeting of a public company has a personal
interest circumstantial evidence will not suffice
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A shareholder in a public company claimed that shareholders who voted on the approval
of a transaction with a personal interest should be classified as having a personal interest
despite declaring that they have no personal interest and thus the transaction should be
cancelled.

The Court held that in order to approve a “conflict of interest” transaction in a public
company the company must approve the transaction in the general meeting of
shareholders by a majority of the shareholders who are not affected by the conflict of
interest. If an Israeli company is traded on a non-Israeli stock exchange, as long as the
foreign stock exchange mechanisms ensure the fairness requirement, the Israeli company
may follow the foreign mechanism instead of the Israeli one. The obligation of a
shareholder to report a personal interest does not require a shareholder to detail the
personal interest and it is sufficient to so on the voting form. The Court will be extremely
careful in classifying a shareholder as having personal interest when the shareholder
testified no to have a personal interest and the Court will do so only upon certain
contradicting data. In this case, the information on the shareholder’s personal interest was
circumstantial and it may well be that a reasonable explanation to it exists and therefor the
Court dismissed the claim.
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A bank must give prior notice prior to cancelling credit or reducing it and enable the customer to get
prepared
,07.02.2016 ,19* - 21ax 7n2 'TINnN VOSWNN N2 ,N"ya LIRO'T 712 1 N"ya D'wTIN nywn 7627-09-11 (X"Nn) xN)
[Ma VoY — 1119 NTIN' VoIV 2D

[lAWNNI D"7'7Y I'N N7W DITRANY NINNY DY 190N 7w N9IPN JWUN1 'K71a I N7 NNan
220 .WNT 12NY '9D 0'D901 NIINLA 7227 TNYN7 N73' X7 NNann .nnina 22w DN nn
NI2NNIE NN 792 WY X7 N1 D102 D7 NNdN1 NNANNIE'RIYK NN2ANYT 7907 1'wnin? 11'0
7220 DX 1yan

OIMRN NNNY XYM T 27'w 17 w1 NR77 'RIWUKR 22907 21NN 1D1'R 712 ' ,Yap 05unn N2
17 DIN2 NIYYY Nd2MX IMI0PN IX 'RIYNR NPOON ,NINK DWAIRZ [IAYNN NN'MD DNon DOX 17'9X
N7 IX D7 |AARNNYT NIR7 AWOKT T LD NIYYYT MDD 7V NNTRIA QY TIN (MR N 'WIXgni 1y
N1'20 NN 'RIYN NN N709N DT NN .10 7V 'RIWKRND NIX I'RWNYT TD L2220 NIYAT NN
.NNNT NYANN 271 N7 NIYAINN 1900 TNXYI

-4-

www.afiklaw.com NI PTIINY /MY PON / [ | | \ Afik & Co., Attorneys and Notary



A company received bank financing for a number of years despite the fact that its
balances were negative and the account was in deficit. The company was unable to
supply the bank with additional securities that the bank demanded. The bank refused to
continue granting credit to the company and the company was thus sold to a third party
for a low amount. The company and its shareholder sued the bank.

The Court held that a bank does not have to grant credit to a customer and it had
discretion in such area. Nevertheless, even if the account opening documents state
otherwise, reducing the credit or canceling it must be done in professional good faith, with
prior notice that will enable the customer to be prepared or follow the conditions set by the
bank for the continuance of the credit. In this case cancelling the credit was reasonable
and after several notices and thus the claim was dismissed.
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A Distribution, agency or franchise contract is not enforceable and the only remedy for breach is
Compensation
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A software developer was obligated in an exclusive distribution agreement to furnish the
distributor with software updates and the distributor was to pay royalties. When the
developer refused to supply a developed update, the distributor ceased paying royalties
and the developer terminated the agreement.

The Court differentiated between independent, contingent and combined obligations. An
independent obligation is one that need be made regardless the behavior of the other
party. A contingent obligation first requires performance of the other party and combined
(or parallel) obligations need be performed concurrently or at least both parties need to
show unequivocal intention to perform. Usually a Court will not construe an obligation as
parallel unless the agreement specifically set it as such. Although the agreement was
silent as to such issue, the Court held that the refusal of the developer to supply the
software update is what caused the distributor to cease paying and thus the developer
was not entitled to terminate the agreement.

Nevertheless, the Court refused to enforce the agreement because in the case of an
agreement between a manufacturer and a distributor, agent or franchiser it is required to
have special relationship of trust and cooperation that cannot be enforced, especially in
the case of an exclusive distributor. Thus, the Court will not enforce such an agreement
and the only remedy will be monitory compensation, which may be sued.
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A taxi driver performed courier services for a company for more than 20 years. When the
company sought to reduce the driver's remuneration the taxi driver claimed it was appreciable
deterioration of employment conditions and he resigned and demanded severance payment.

The Labor Court held that unlike another case where a company provided its service suppliers
with a company vehicle in this case the taxi was owned by the driver, sometimes the driver
supplied a fill-in and the monthly remuneration varied. Thus there were no employer-employee
relationship and the claim was rejected.
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TAMA 38 project may be approved despite objection of recalcitrant unit owners who are in minority
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Most of the unit owners in a building signed an agreement with an entrepreneur for overall
renovations of the building under the TAMA 38 scheme. Some unit owners refused to sign
and the other sought to force them.

The Court held that in a condominium the parties lose their autonomy and the minority must
comply with the majority in any matter that is meant to promote an interest concerning all
unit owners. The Commissioner of Condominiums is empowered to approve works against
the wish of opposing owners provided each unit owner had an opportunity to raise
objections. The authority to approve works is not the authority to formulate the contract
instead the parties or to get to the bottom of any term and condition in the contract but only
the review of the reasonableness of the contract sought to be imposed on objecting owners.
In this case, the Court held that the contract signed with the entrepreneur is reasonable and
drafted by lawyer who properly ensured the rights of the unit owners.
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International Registration of Trademarks in Israel/ Yair Aloni, Adv. *

Trademark registration is an important step in the protection of intellectual property rights of any
business. Trademark registration allows the owner to protect the identification mark of the
business but the scope of the trade mark protection is territorial and limited only to the
jurisdiction of registration. Can an international business protect its trademark in several
territories at the same time without the need for registration in each jurisdiction?

In 2010 Israel joined the Madrid Protocol - a treaty that regulates the protection and registartion
of international trademarks via one central system managed by the World Intellectual Property
Organization (WIPO) located in Geneva, Switzerland. This system allows registration in over a
hundred countries that are members of the Madrid Protocol. Thus, it is currently possible to
submit in Israel an application to register an international trade mark.

In order to submit an international trademark application, the applicant must first apply for a
trademark in Israel or have a registered trademark in Israel. In addition, the applicant must be a
person or entity who is a citizen of Israel or its place of residence is in Israel or that has
significant industrial or commercial activity in Israel. The application is to be submitted on a
designated form, known as MM2 and is subjected to the payment of a nominal fee to the Israeli
Registrar of Trademarks and simultaneously also a fee for the international registration directly to
WIPO. The Israeli Registrar of Trademarks conducts a preliminary review of the application
which focuses on the technical aspects such as proper filling of forms, meeting the prerequisites
and the linkage between the Israeli trademark and the international application (for example, the
identity of the applicant, type of indication, scope of a specific sign, etc.).

If the request was duly submitted it will be transferred for review by the international office
which, after its review, will register it in the international trademarks diary and then transfer it to
all the jurisdictions in which the registration was requested for the purpose of substantive review
of the application in accordance with the rules and regulations in each jurisdiction. Substantive
examination process may take between 12 to 18 months, depending on the process in each
jurisdiction, but at the end the date of filing of the international trademark application with the
Registrar of Trademarks in Israel will be deemed the date of the registration. If the application
lacks certain data or arrived at the international office over two months after its original filing the
date of registration will be determined by the date the application was received at the international
office or the date the of completing the missing data, as applicable. The validity of the
international trademark is 10 years and may be renewed once a decade, subject to payment of a
fee.

Israel joining the Madrid Protocol provides a significant advantage, especially in light of the great
savings in costs arising from the need of taking the process of registering in each jurisdiction
separately. However, because a broad understanding of the various bureaucratic systems is
required to ensure effective and swift registration process it is highly recommended to consult
with an attorney knowledgeable in the field.

* Yair Aloni is a senior associate at Afik & Co., Attorneys and Notaries (www.afiklaw.com),
emphasizing on commercial and civil law, including real estate, legal advice to purchasers and
sellers and negotiations of purchase and sale transactions. For additional details: +972-3-6093609
or at the e-mail: afiklaw@afiklaw.com
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