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Afik & Co. marks a year to the demise of one of the founders of the Eagles rock band Glenn Frey (November 6, 1948 — January 18, 2016)
who also wrote the lyrics to the song “Hotel California
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Article: Taxing of Wallet Companies
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An article by Yaniv Friedhof, Adv. on the tax reform and taxation of wallet companies
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Directors approving distribution of dividends may be liable for the amount distributed and maybe even to all debts of
the company
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Income from sale of partnership units will be taxed as capital gains even if paid over time
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One cannot set an investment by an employee in the company as a precondition for salary

NTIAY 2T NN 27 ,"Non VOWN ADTY .3
Commercial, Intellectual Property and Labor Law Updates

NINT NINNY 71N 1AW DNRN 9ol 713! DUTTYA '2 DoAY 971N 'Y Va7 DX DA .X
DD0NN DX DA NN V07 97N W' D'MY7 ;NINNIA DD0N7 971N 1TVN 7w N0 NIYRN 1N 1191 NYOIN XN 'TINn
.0n N'MON K'N FMMNVAN NNRY IR 701
An arbitration clause in an agreement may be valid even if the agreement is set to be invalid



2015 ,ma1071x 1n 2'019 NITEON N7TANI AWOIN NOOIN ,DIN''N DY NX7YA D' [IDTY A
TaInn 0'7mann mT N7TaN 16-7 nrmiwn nwsinn ' n71an ,N"w 5,000-7 nin''nn W NRYN NN DTy
.11'019 NIV1Y Frovnil
Law Update: Increase of minimum wage, annual leave and payments for pension

NI'IBY 'M72 NIA'017 ANXNA YIXY? INI'0 ANXY TIONA AdIT QY DDON 'NAIN NNYWY N1 .a
'NIN NN D'RNNYT N1I1L,NIYAYN OX 02 ,NI2'01 Y'Y W'Y DYD 721 WTNN 1n019Y71 T1dn 7027 nipn 'K :X"N "7n1n
JNYEN NIR'SNT 71002 NDITN DY DNYRNNN
Unforeseen circumstances may enable changing of agreement terms even after completion of tender process
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The burden to ensure that the leased property fits the purpose of the lease is on the lessee
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of approximately 9,100 subscribers and includes concise professional data on
legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing
list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing
contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice with any legal issue
you may have.
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Article: Taxing of Wallet Companies
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An article on the tax reform and taxation of wallet companies

NIYPA KIXAY? [N NNV N72IKD N9WA INKNN DX
The article may be found in the following link:

http://www.afiklaw.com/files/articles/a222.pdf
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The article is by attorney Yaniv Friedhof, Adv. of the law office of Afik & Co., Attorneys and
Notary (www.afiklaw.com) whose main practice areas are commercial law, corporate law
and immigration.
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Directors approving distribution of dividends may be liable for the amount distributed and maybe
even to all debts of the company
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A liquidator of a company sought to obligate directors to pay company debts because they
approved three distributions of dividends prior to the company entering liquidation.

The Court held that a company may make a distribution if there is no reasonable
suspicion that the distribution may prevent the company from meeting its existing and
expected debts. The test is a cashflow test and if a director approved a distribution without
properly reviewing the facts the director may be personally liable to debts of the company
The Court examined the minutes of the meetings of the board of directors and determined
that the directors did not properly examine the company's ability to meet its obligations
and therefore the burden of proof to prove that the cashflow enabled the distribution at the
time is shifted to the directors. In this case, the obligations for which the company faced
insolvency were created only after the first distribution, but when the second and third
took place there was reasonable suspicion that the company may not be able to repay
debts due to a conflict with a significant customer who refused to pay the company.




The Court rejected an argument by the directors that the business judgment rule protects
their decisions because it is a public company in which the controlling shareholder is also
a director and the CEO and thus the duty of care of the directors is enhanced. However,
the Court found that it was not proven that the company collapsed because of the
distribution and therefore the directors are responsible only for the amount of the second
and third distributions, but not for all the company's debts.
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Income from sale of partnership units will be taxed as capital gains even if paid over time
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A partner retired from a partnership and transferred his part to the other partners against
annual payments from the partnership's profits for several years. The Tax Authority
contended that this should be taxed as income and refused to accept the position that it is
a capital gain from the sale of the partnership units.

The Court held that the income, whether deriving from work of the tax payer or not, is
created from the control (legal or economic) in the factors that produce that revenue
stream unlike capital gains that are from the sale of the revenue stream creator, similar to
payment for cutting off of the “tree” of that produces the revenues in the past. The
conveyance of the right of the retiring partner to the other partners is a sale and as such
will be taxed as capital gains even if paid over time.
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One cannot set an investment by an employee in the company as a precondition for salary
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A new immigrant to Israel worked in a high-tech for six months full-time and five month
part-time while not being paid, except for receiving clothes, travel reimbursements and
other refunds, and did not receive pay slips or other terms given to employees. The
employee sued not only the company but also the person who was a shareholder, director
and CEO of the company. The company contended that the new immigrant offered to
work free of charge and it was agreed with him to receive salary and stock options in the
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company only if he will invest a total of $ 300,000 in the company.

The Labor Court held that the employee carried out work for the company, received a
business card, worked the company offices and in fact integrated into the company and
therefore working relationship exist between the parties. The company had an obligation
to pay the employee even if the employee was not aware of his rights and in any case, a
minimum wage may not be contingent and thus the company was committed to pay the
employee at least minimum wage. The Court ordered the company to pay the employee
his full rights under the law and also held the manager personally liable because many
criminal offenses relating to the employment were carried out by his decision.
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Commercial, Intellectual Property and Labor Law Updates
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An arbitration clause in an agreement may be valid even if the agreement is set to be invalid
N0 1D ,19' - 2'AX 7N TINAN VOBWNN N1 ,20.12.2016 ,|nd 0'*n 1 710X NN 32425-06-16 (X"Nn) 290]
[naw n'TIN' NVSIWA K'WAN

['2 DDONN NIXKIINT DXNNQ NN 7NINNY 10002 D'NON DNIAN N2 N'MA7 qnivn orn
NN'MNNY YA NMIANY N0 N 12 ,17101 DTTYN TRR Y7 711aN 709 1727 ONK7 .0 TT¥N
P7NY (11N 210 'M72 A ATIND 72V (11PN DAl NN Dd0N 727 qpIN 'R P71 9T Ddonn 7y
.0NN NI'NYI NN N IFMnunn

D'MYY7 ,'1I0M N'MON XD FNNUNA NNRY ATIN IX 702 A1IN 79 D1jpna DA D ,yap uSwNnn N2
NX7YNN NIy 0'pPn7 NMYY 11 97 1T 2 7w mysin npEn 7311 0URNXY 0N NNNIRN 9'vo?
112N 209 710127 NYWRAN NR NNT UOYNN N IT N2'0N .70 NINNIA DD0N DIY 'K 12TA MY

A joint venture for the construction of a residential building ended in a conflict resolved in
arbitration pursuant to the agreement between the parties. After receiving the arbitrator's
award one of the parties moved the Court to revoke the award, inter alia because the
arbitrator held that the signature on the agreement was forged and therefore there is no
validity to the arbitration agreement and also because the contract was illegal because
some of its goals was to deceive the tax authorities.

The Court held that even if the contract is void or is a contract, one of which goals is a tax
scam, sometimes the arbitration clause is of independent existence and in any case, the
appearance of a party before the arbitrator may establish estoppel from raising the claim
of non-existence of a valid arbitration agreement. For this reason, the Court rejected the
motion to cancel the arbitrator award.

2015 ,ma1021x 1n 2'019 NITPON N7TANI AWODIN NOOIN ,DIN''M DY NX7YA DN [IDTY A
Law Update: Increase of minimum wage, annual leave and payments for pension
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As of January 1, 2017 some major changes enacted in 2015 came into effect in the Israeli

labor law. Among other changes, he following:

1. The minimum wage for a full time employee of 186 hours per month was increased to
ILS 5,000 and the hourly minimum wage to ILS 26.88.
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2. The annual leave for a full time employee of 6 days a week increased to 16 annual
vacation days. Thus, an employee employed on a basis of five days a week will be
entitled to 12 days annual leave.

3. Pension insurance payments to be deducted from the employee's salary was increased
to 6% of the salary and from the employer to 6.5% of the salary.
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Unforeseen circumstances may enable changing of agreement terms even after completion of
tender process
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A petition was filed to cancel a tender due to significant changes made in the agreement
terms of the winner of the tender procedure, after the tender process was completed and
thus the concept of equality between tender participant was jeopardized.

The Court dismissed the petition and held that the principal of equality between tender
participants must be kept but one may make changes to the agreement with the winner if
required due to unforeseen circumstances caused by third parties and discovered after end
of the tender process. In that certain tender material changes were indeed made by those
were due to unforeseen circumstances that happened several months after the execution of
the agreement with the tender winner and were required in order to adjust the terms of the
agreement to the current circumstances. The change of the engagement terms was made in
a manner maintaining the essence of the agreement, for a limited period of time and in a
manner preserving the public interests and thus is was the most appropriate alternative
under the circumstances, especially when compared to the extreme alternative of cancelling
the tender and reissuing the tender.
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The burden to ensure that the leased property fits the purpose of the lease is on the lessee
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A person leased a building for opening a gym and after several weeks discovered that the
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zoning rules do not enable it and a special permit will be required and thus cancelled the
agreement. The lease agreement specifically set that the lease is to obtain the required
permits and that the lessee found the leased property fit for the purposes but the lessee
argued that the lessor said that he will cancel the agreement absent permits.

The Court held that the version of the lessee is an oral version against a written document
and is thus invalid. The burden to check all aspects, including legal aspects, of opening a
business is on the person wishing to open a business and not on the lessor. Thus, the
Court held that the termination of the contract was illegal and the lessee is to compensate
the lessor.
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Taxing of Wallet Companies / Yaniv Friedhof, Adv.

Many high-wage employees use 'Wallet Companies' in order to try and reduce their tax burden.
The 2017 tax reform may put many of them at risk of high rate taxation.

Every year the Tax Authority is pushing to close, or at least reduce, the gaps in Israeli tax net. A
faulty taxation planning of transaction may lead to “tax accidents” under which the transaction is
not subject to the tax contemplated. As part of significant reforms pushed by the Tax Authority,
as of January, 2017, a new tax regime empowers the Israeli Tax Authority to tax income of those
who employ wallet companies and see the income of the company as salary of their shareholder.

Wallet companies are a common tax planning tool among high-wage employees. In that manner,
instead of receiving a salary as an employee and immediately being taxed, a company is
established the sole purpose of which is to receive the payment for the "services" of the
“employee” to the employer. The “employee” becomes an employee of the employee’s wallet
company (or otherwise withdrawing profits from it), the wallet company deducts expenses (that
otherwise an employee may not deduct as expenses) and the employee may withdraw only part of
the salary and pay the full tax only on that specific part, which is likely to also be at a reduced rate
than the regular income tax.

The new amendment creates mechanisms to allows a more “efficient” taxation of the income of
persons acting through wallet companies and now this income will be treated as a regular salary
of the shareholder. Thus, the income of a wallet company which main activity derives from a
major shareholder and a single major source of income, will be deemed salary of the major
shareholder, and this in several situations, especially a situation where the activity from which the
income derives is the kind of activity carried out by an employee for an employer. Moreover, the
amendment stipulates that a self employed, 70% of whose income is from a single source for a
period of at least 30 consecutive months, will be taxed as an employee and there will not be any
advantage to work in the structure of a wallet company. In addition, the amendment sets that
accumulated earnings of ILS 5 Million that was not distributed by a company for 5 years will be
taxed as if distributed.

As any net deployed, the tax net may sometimes also catch "fishes" which not intended for.
Whether it is the drafting of a high-salary employment contract or the structuring of a merger and
acquisition or other complex transactions, the correct transaction structuring is today even more
important than ever in order to avoid a situation where the structure is caught by the new “tax net”
intended for wallet companies. Thus, it is recommended to consult with a lawyer who is also
familiar with such updates in order to avoid any tax accidents resulting from the use of obsolete
structures.

"Advocate Yaniv Friedhof is an attorney at the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial law, corporate law and immigration. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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