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Afik & Co. marca la fecha de nacimiento del economista, matematico, politico y escritor espafiol José Maria Waldo
Echegaray y Eizaguirre (19 de abril de 1832 - 14 de septiembre de 1916), Ministro de Hacienda espafiol, fundador del
Banco de Espafia como banco central bank, Premio Nobel de Literatura (junto con Frédéric Mistral) en 1904, y fundador
de la Real Sociedad Espanola de Matematicas en 1911 y su primer presidente.
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Afik & Co. marks the birth date of the Spanish economist, mathematician, politician and writer José Maria Waldo
Echegaray y Eizaguirre (April 19, 1832 - September 14, 1916), Spanish Minister of Finance, founder of the Bank of
Spain as the central bank, Nobel Prize for Literature laureate (together with Frédéric Mistral) in 1904, and the founder
of the Royal Spanish Society of Mathematics in 1911 and its first president.
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An idea that means a lot of money, how'bout if my company purchases my shares? /
Osnat Nitay
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http://he.afiklaw.com/articles/a385
An article on taxation of self-purchase of shares by a
company as an alternative way for the purchase of the
shareholder's shares by the other shareholders. The
article was written by Osnat Nitay of Afik & Co. The

article in English may be found at the link: https://www.afiklaw.com/articles/a385
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Publication by FINANCEMAGNATES magazine of an article by Ella Rosenberg
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Publication of an articles by Ms. Ella Rosenberg,
regulation expert of the office of Afik & Co., as
published on  the FINANCEMAGNATES

magazine. The article in English may be found at the link:
https://www.afiklaw.com/articles/p385
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Legal Updates
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In a case of oppression and a loss of trust between the parties the injured party may be entitled to

termination and damages even if the breaching party amended the breach. Read more at:
http://www.afiklaw.com/updates/15261
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The tender committee may not amend a tender retrospectively. Read more at: http://www.afiklaw.com/updates/15263
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Statements according to which a person is a “racist” or a “fascist” shall not necessarily be
considered defamation. Rread more at: http://www.afiklaw.com/updates/15265
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Termination of an engagement with a party to a contract for its “problematic nature” may be
deemed a legitimate reason for its termination. Read more at: http://www.afiklaw.com/updates/15267

"0 X9 'Y AWONYT DNIYY proynn nata .

[V¥Q7 W' AWUKR NIMIX'R DI7IY9 [1'D DDNN9N IN NTRIM QYTIN 70 "Xl [NI10'D MIX'D N7 IX"N NITR
http://www.afiklaw.com/updates/15268 :noon axag? .NWIVYN NIDNOYT |I'7VN 71220 NIwna

Theft from the employer may justify denial of severance pay. Read more at: http://www afiklaw.com/updates/15269
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An idea that means a lot of money, how'bout if my company purchases my shares? /
Osnat Nitay
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An article on taxation of self-purchase of shares by a company as an alternative way for the purchase of the
shareholder's shares by the other shareholders. The article was written by Osnat Nitay of Afik & Co. Mrs.
Nitay is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of
Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family
mediation certificate from the Gevim Center. The article in English may be found at the link: https://www.afiklaw.com/articles/a385
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Publication by FINANCEMAGNATES magazine of an article by Ella Rosenberg ‘
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Publication of an articles by Ms. Ella Rosenberg, regulation expert of the office of Afik & Co., as published
on the FINANCEMAGNATES magazine. Ms. Rosenberg is a member of Afik & Co, Attorneys and Notary
(www.afiklaw.com) and focuses on EU Law and regulation within the financial, defence, art, privacy and
maritime sectors. She has broad experience in digital banking and crypto licensing, implementation of
AML/CTF regulatory frameworks for defence companies and art galleries, regtech software, tokenization of
maritime logistics, formation of compliance teams, and NFT regulatory best practices, and EU Corporate
Governance, AML and Privacy for publicly listed companies. She serves as the leading of contact of EU
Law in the Middle East, and has published at defence and financial magazines. Holds an LLB in EU Law
from the European Law School, Maastricht University and an LLM in Company and Commercial Law from

Erasmus School of Law, Erasmus University Rotterdam. The article in English may be found at the link:
https://www.afiklaw.com/articles/p385
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In a case of oppression and a loss of trust between the parties the injured party may
be entitled to termination and damages even if the breaching party amended the
breach

A company founder left the company after the other two founders prevented him from preforming his job as
CTO and unduly terminated him from his position as a director. At a later stage, he was offered to return to
the company but refused and demanded compensation for his shares.

The Court held that, although the founders amended their breach, their actions amount to oppression and




loss of trust between the parties in a way that establishes the right of the founder to receive compensation
instead of enforcement of the agreement. Ordinarily, when an injured party contends a breach of a contract
demands the enforcement of the agreement, if the breaching party responds to the demand, the injured
party no longer has the ability to terminate the agreement and claim damages. Regardless, in circumstances
where an injured shareholder is being oppressed by the breaching shareholder and a loss of trust arises
between the parties, there may be no point in enforcement and he may demand damages instead of
enforcement. Here, the prevention of the founder from performing his work as CTO and his unduly dismissal
from his position as a director amount to oppression that created a crisis of trust between the parties.
Therefore, the founder's refusal to return to the company and his demand to sell his shares to the other two
founders is a legitimate demand under the circumstances.
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The tender committee may not amend a tender retrospectively

A bidder was selected as the winner of a tender to perform road marking works, even though it was not
registered in the contractors register and with contrary to the terms of the tender.

The Court accepted the petition and annuled the decision due to the tender committee's disregard of the
terms of the tender. The basis of the Israeli tender laws is the value of equality. An authority must act in
accordance with rules that are designed to ensure equality and prevent bias and the appearance of bias.
Changing the terms of the tender retrospectively creates the appearance of bias and may create an image
that the new conditions were set for the purpose of adapting them to the bidder with whom they wish to
contract in the tender. Also, changing the terms of the tender retrospectively harms equality, not only among
the participants in the tender but also in relation to potential bidders who were prevented from entering the
tender due to non-compliance with the terms of the tender. Here, according to the terms of the tender, the
participants in the tender must be contractors registered in the Contractors Register. However, the tender
committee concluded in retrospect that, contrary to what was stated in the tender, it is possible to be satisfied
with the experience and certification of Netivei Israel and the Ministry of Transportation and there is no need
for a contractor classification in order to carry out the works. The Tenders Committee and the Municipality
Council ignored the fact that the winning company does not meet the terms of the tender, because the bidder
is not a contractor registered in the Contractors Registry, and thus changed the terms of the tender
retrospectively. Therefore, the decision of the tenders committee is annulled and the hearing will revert to
the it for further discussion.
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Statements according to which a person is a “racist” or a “fascist” shall not
necessarily be considered defamation

During a television broadcast, in response to racist remarks by Amir Hetsroni against the Moroccans in
general and against another woman who was present on the show in particular, the woman called Amir
Hetsroni a "racist" and a "fascist".




The Court held that under the circumstances the statements do not amount to defamation. Defamation is,
inter alia, a publication that may humiliate a person in the eyes of others or demean the person due to acts,
behavior or traits attributed to him. However, if the publication is a legitimate opinion relating to the
statements or actions of the person, this shall not be considered defamation. Here, Amir Hetsroni's
statements are in line with the dictionary definition of "racist", where fascism is associated with a person
with racist views. Therefore, these epithets constitute a legitimate expression of opinion on Amir Hetsroni's
statements and not does not amount to defamation.
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Termination of an engagement with a party to a contract for its “problematic nature”
may be deemed a legitimate reason for its termination

A company decided not to renew its contract with a distributor in light of the distributor's problematic conduct
which included poor service and unfair treatment of customers and the sale of products outside the
distribution zone.

The Court held that the contract was duly terminated. Generally, a contract is reviewed according to its
wording, when in the absence of clear wording, the intention of the parties at the time of concluding the
contract would also be reviewed. However, significance shall also be granted to the parties’ behavior within
the framework of the contractual relationship, when a problematic behavior of one of them may in itself justify
the termination of the contract. Here, beyond the fact that the company's decision not to renew the contract
with the distributor was made in accordance with its wording, the problematic nature of the distributor
constitutes in itself a justification for not renewing the contract with him.
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Theft from the employer may justify denial of severance pay

A company terminated an employee due to breach of trust and theft from the company and also refused to
pay him the severance pay and advance notice fees.

The Court held that the employee is not entitled to severance pay and prior notice payments due to the
circumstances of the dismissal. An employer may deny an employee his right to severance pay and
advance notice payment under certain circumstances. However, because termination is a punishment in
itself, these should remain as exceptional measures that should be used sparingly and only in extreme
cases, after balancing the various considerations for severity or mitigation, including the severity of the acts
for which the employee was dismissed, the damage to the employer, the period of employment, the status
and position of the employee, the extent of the violation of trust, the employee's personal circumstances,
etc. Here, the employee breached the trust placed in him in a severe and extreme manner for a long period
of time, took advantage of his position in a conspicuous way and pocketed significant sums over a long
period of time. In the aforementioned circumstances, and even when it is not possible to quantify the
damages caused to the employer, the employer is entitled to deny the employee his right for severance pay
and compensation for prior notice.
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An idea that means a lot of money, how'bout if my company purchases my shares? / Osnat Nitay*

Shareholders of a company agree on the exit of one of them and because the company has cash, they also agree that
the company will purchase his shares. The shareholders really like the idea but it turns out that the Tax Authority
likes it even more because it deems it a taxable dividend to all shareholders... Dividend? But the remaining
shareholders did not meet with money!

The Israeli corporate legislation enables a company to purchase its own shares, but the Tax Authority deems this an
event equivalent to the distribution of a dividend. This is because the distribution of a dividend actually constitutes
giving an asset to a shareholder as a right of the shares. When a company purchases its shares, a situation is created
where even if the amount of shares in the hands of the shareholders has not changed, the relative holding percentage
of the shareholders changes as a result (and with the financing of the company) and therefore, the event is deemed a
dividend distribution to all shareholders and will be taxed accordingly.

Let's take a simple numerical example: In order for the remaining shareholders to pay the money to the outgoing
shareholder, the company needs to distribute a dividend to all and then they will use the money to pay the outgoing
shareholder. If the company has only one asset and it is a bank account with ILS 90 in it and the company has 3
shareholders, the share value of is ILS 30. Now it is agreed that instead of two purchasing the third out at the amount
of ILS 30, the company will pay him. The meaning is the same as a situation where the company distributes a
dividend of ILS 10 to each and then the two remaining shareholders transfer their share to the outgoing one.

In December 2017, the Israeli Supreme Court decided a case in which two brothers inherited a company and decided
on a division in which one purchased the shares of the other. The Court held that this move has no business logic
related to the conduct of the company and therefore the two brothers are to pay tax on the purchase, which was
deemed as a dividend in the amount of the purchase price. In a case decided in February 2023, the Supreme Court
found that a separation transaction in a company that is managed as a partnership, in which the company bought out
one of the shareholders, is deemed for tax purposes as if the company first distributed a dividend equal to the purchase
price of the shares to all shareholders and then the remaining shareholders transferred their share to the outgoing
shareholder. Therefore, each of the shareholders pays tax on the proportional part of the dividend that he would have
received if the transaction had been done in the aforementioned two stages. Another result, in which only the
remaining shareholder is charged with tax on the dividend in the amount of the entire purchase value, may impose
an unjustified liability on him.

A separation transaction in a company is an action that requires a lot of attention, as this type of action may be
significant from both a legal and a tax point of view. The classification of the transaction for tax purposes may be
affected on a case-by-case basis, depending on the circumstances. Therefore, to the extent that a shareholder in a
company is considering initiating a process of separation, it is recommended not be accompanied by an accountant,
but also to consult with a lawyer knowledgeable in the field of mergers and acquisitions who will be able to propose
different mechanisms, which will also be examined with the tax advisor, to ensure that the action is carried out in the
best way, in accordance with the provisions of the law applicable to the case in a manner that will lead to the
prevention of unnecessary and expensive tax accidents.

‘Osnat Nitay is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of
Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. This overview does not constitute any legal advice and it is recommended to consult a lawyer
who specializes in this field before making any decision on the issues described in this overview. For more details: 03-
6093609, or by e-mail: afiklaw@afiklaw.com
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The Fall of Credit Suisse Gives Wings to PSD2/ Ella Rosenberg*

The most famous phrase of the film Mary Poppins, was when the fictional character, Michael Banks,
demanded his money back from the bank, which led to a full-scale bank run. A similar situation is
now happening in the US, which is considered a jump from fiction to reality, mainly with the
uncertainty surrounding Silicon Valley Bank (SVB) and Silvergate.

On the other side of the pond, the rise and fall of Credit Suisse has raised many regulatory questions that are
now troubling not only the regulators and the European central banks but also consumers and credit
providers that have relied on Credit Suisse for decades. The collapse of the bank due to poor financial
management has similar indicators in the US with the collapse of Silvergate and of SVB, yet the root cause
of the financial ruin was mainly due to reduced regulatory checks and balances that are mandated by the
regulator, other than lack of effective financial management. While the traditional banking sector is in ruins,
banking clients are considering other banking instruments that might suit their needs in a more seamless and
ironclad manner. As such, it is expected that there will be a rise in demand for open banking and their
respective services, especially in cross-border transactions within the EU.

PSD2, the Directive that regulates the field of electronic money institutions, has been the cornerstone
of open banking licensing for years. Thus, as there is no current regulatory plan to legislate under
ordinary legislative procedures to issue PSD3, it is now viewed by many financial institutions at the
beginning of their banking operations globally, especially banks that are not licensed in the EU.

To that effect, the disaster that occurred in Credit Suisse, bearing in mind the swift response of
FINMA, the Swiss Regulator, that obliged UBS to acquire Credit Suisse, leaves the EU consumers,
not only confused, but flabbergasted. This uncertainty in the market leads the clients to consider
moving their banking from traditional banking to open banking and to multiple accounts in various
financial institutions, both for merchants and for private banking.

Hence, it is anticipated that the number of applications submitted to the financial regulators in the EU, will
surge dramatically. It is to be expected that in the course of 2023 and 2024, the applications for open banking
licenses under PSD2 will not only increase, but the services requested within the scope of the license will
also enhance. The typical PSD2 license does not include exchange or crypto exchange services, and the
current regulatory framework does not entitle the central banks to issue such licenses.

Therefore, it will be expected that joint applications will be launched. And, in case multiple regulators are
involved, the applications will be dealt with separately. For instance, the Dutch Central Bank (DNB)
receives applications for PSD2 licenses, and also for cryptocurrency exchange registration, yet the AML
procedures and risk assessment undergo scrutiny from the AFM, the Dutch Authority for Financial Markets.

In times of great uncertainty, great prospects arise and to that effect, this might very well be a wake-
up call to the regulators. Many market players are now uncertain as to how to follow the new
regulatory whirlwind that has been unveiled in the past few months, which is part of the global
recession we are now in. Even the crypto market, which is not directly correlated to PSD2 regulations,
has received backlash from the recent market turmoil.

Mainstream exchanges are uncertain to the extent that they should liquidize their current cryptocurrency
reserve, and the typical banking routes with the major banks in the US and the EU are becoming significantly
slower. This is why the option of open banking is becoming increasingly popular amongst the financial
market players, and why it is certain we will witness the renaissance of PSD2.

"Ms. Rosenberg is a member of Afik & Co., Attorneys and Notary (www.afiklaw.com) and focuses on EU Law and regulation within the financial,
defence, art, privacy and maritime sectors. She has broad experience in digital banking and crypto licensing, implementation of AML/CTF regulatory
frameworks for defence companies and art galleries, regtech software, tokenization of maritime logistics, formation of compliance teams, and NFT
regulatory best practices, and EU Corporate Governance, AML and Privacy for publicly listed companies. She serves as the leading of contact of EU
Law in the Middle East, and has published at defence and financial magazines. Holds an LLB in EU Law from the European Law School, Maastricht
University and an LLM in Company and Commercial Law from Erasmus School of Law, Erasmus University Rotterdam.
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