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Afik & Co. marks the International Day Against Homophobia, Biphobia and Transphobia, observed on May 17 and aims
to coordinate international events that raise awareness of LGBT rights violations and stimulate interest in LGBT rights
work worldwide.
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On oppression and tyranny by the minority /Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a387

An article on oppression in companies, where the
oppressing party is in fact the minority and not the
maijority. The article was written by advocate Shelly

Wilner of Afik & Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a387
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A common law spouse of a deceased may be entitled to half of the joint property even in the
absence of a prenuptial agreement. Read more at: http://www.afiklaw.com/updates/15338
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The right for compensation for data collection in the EU is not dependent on proof of immaterial
breach. Read more at: http://www.afiklaw.com/updates/15340
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Lack of consideration for change of agreement by behavior enables reversion to the original terms
but only as of the date of notice. Read more at: http://www afikiaw.com/updates/15342
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He who infringed upon a copyright in good faith and without knowing of its existence will not be
required to pay compensation. Read more at: http://www.afiklaw.com/updates/15344
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EU jurisdiction is applicable in trade agreements in states that are not members of the Union. Rread

more at: http://www.afiklaw.com/updates/15346
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A lessor may not evict a lessee who cured his breach and paid the rent late but within a reasonable
time. Read more at: http://iwww.afiklaw.com/updates/15348
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on oppression in companies, where the oppressing party is in fact the minority and not the majority.
The article was written by advocate Shelly Wilner of Afik & Co. Shelly Wilner, Adv. is an attorney in the
office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial and corporate law,
litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified

in Israel for the execution of lasting powers of attorney. The aride in Engiish may be found at the link:
https://www.afiklaw.com/articles/a387
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A common law spouse of a deceased may be entitled to half of the joint property
even in the absence of a prenuptial agreement

A couple who was known as common law couple for 30 years drew up an "agreement, a notarized
commitment letter and a statement of facts". After the woman passed away the man contended that he is
entitled to half of the joint property because it the agreement amounts to prenuptial agreement.

The Court held that the man is entitled to half of the joint property, even though the agreement is not
prenuptial agreement. A prenuptial agreement is an agreement that regulates property matters between
spouses. When the agreement does not regulate such matters, and if the spouses are not married, the
intention to share is reviewed through the nature of the relationship, its circumstances, the parties’ intention
and the autonomy in shaping the relationship, determining the prenuptial arrangement and the property’s
division. Here, the agreement dealt with the spouses’ declaration regarding their status and their mutual
obligations, but is not a prenuptial agreement. However, the couple resided together under one roof, and
managed a joint household with the intention of sharing their assets. Therefore, the man is entitled to half
of the joint property.

'wNin X7 713 NN2INA 217N 21X 'O1N'RD TIN'RA YT Q10X 7y 'IX'S7 nidTh

XD [I7 UDIWN 1D ,AN1AN0RI7A 'ON'RN TIN'RN 7w 77¥7 nIaan 'Tn N2 ,15.04.2023 ,nnvoixn T niwn 1 w.x C- 300/21

ARITN 'YNNYN |IDTY X77 ,0n7W '0"7190 01NN 7V1 DNIVOIXR D'NNTR 7V VTR NDOKX NMIVOIXN IXITN NIYA
.0O0IRN

D'NITX 72V YT QION? NNWOKN 'K .UTNN QI0'X |'AQ NI¥DY7 W' 1D 709 'R TIN'RA 7T¥7 NN TN N1
yT'n NI'0N9 NIYATA ATy K77 TIN'RD N2 0NN DAYIN X 'DI'RD TINKRY YINn 0NN D'ROIN'N
QIO'NN 'UNN T2 DAY WAIT IR 'IX'D . N'0NIVIX NI'R WNNWAN '¥'DY7 NIDTA ,NNT 0V TN' .WUNnwnn
'Y T DIA NN K7 NIOY7ID NI'KY 7Y YT QI0TK LK LNIX'DY7 NIDT NIXI' NI'IDA NY'ADN DXVI VTN

JI¥'O] NOTA LW 01D YT NINY L,UTNN §I0'N DYV 73N

The right for compensation for data collection in the EU is not dependent on proof
of immaterial breach

The Austrian postal services collected information on Austrian citizens and their political affiliation without
updating the post users.




The Court held that there is a need to compensate for the collection of the information. One may not collect
information on EU citizens living outside the EU or EU domiciles without a set GDPR framework. Be that
as it may, the right to compensation is not automatic. Compensation does not need actual damage from
the collection of information and the mere breach of the right to privacy gives right to compensation. Here,
collection of political affiliation data does not necessarily cause direct damage but the mere collection of
data, which is sensitive private data, gives rise to a right to be compensated.
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Lack of consideration for change of agreement by behavior enables reversion to
the original terms but only as of the date of notice

A management company that maintains the common areas in a business center in an industrial area in
Jerusalem has not demanded management fees for nearly 26 years, despite the existence of a written
agreement.

The Court held that the management company is not entitled to receive management and maintenance fees
for the past period, due to the waiver in its conduct, but it is entitled to demand the performance of the
contract from now on. Waiving a contractual right for an extended period of time may indicate that the
parties have changed the agreement between them by their behavior. The longer and more consistent the
length of time in which the behavior deviates from the terms of the original agreement, the more it may be
concluded that the agreement was changed by behavior. In the event that no consideration was given by
the other party for the change, there is no obstacle to allowing reversion to the original contract terms. Here,
despite the failure to pay the management fees, the agreement was not terminated and the management
company did not assert its rights to receive management fees from 1991 until it claimed its rights for the first
time in 2017. No consideration was given for the "change", so the management company may at any time
return and assert its rights accordingly to the original management contract, but it cannot assert its rights
retroactively, but only from the day of demand and onward.
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He who infringed upon a copyright in good faith and without knowing of its existence
will not be required to pay compensation

A retail chain sold designed wooden signs bearing the phrase: "Whoever believes is not afraid",
which is also found in the song "Whoever Believes" written by the creator Yossi Gispan.

The Court rejected the creator's claim for damages and held that the copyright infringement was
done in good faith under circumstances that do not justify compensation. Under Israeli law, an
innocent infringer is protected if it did not know and should not have known that there is a copyright
in a protected work. Here, the retail chain did not know that the creator had a copyright on the
phrase and truly believed that it was a generic inspirational phrase which foundations are rooted
in ancient sources. When informed about the creator's objection, it immediately acted to collect
all the signs from the stores and ceased any infringing use. Thus, although a copyright




infringement occurred, the retail chain acted as an innocent infringer and is therefore entitled to
protection.
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EU jurisdiction is applicable in trade agreements in states that are not members of
the Union.

A Swiss company that sells second hand tickets for concerts in the EU was fined by the Swiss regulator for
non-compliance with EU anti-money laundering offences.

The Court of Justice of the EU held that the jurisdiction clause is applicable and the fine should not be
cancelled. Switzerland is not a '"Member State' of the EU but it is a signatory to trade agreements in the EU
and a member of a special free trade zone with the EU (EEC). The regulations that apply in the EU apply in
Switzerland only in cases that the regulations have passed a special adaptation to the EEC trade zone. In
this case, because the anti-money-laundering framework in the EU is considered a very strict and significant
regulatory framework, on which basis the rest of the regulations are adapted in the trade zone, there is no
substantive need to specially implement this regulation. A special emphasis was given on the basis that it
is not possible to segregate the jurisdiction on the basis of one regulation, that the rest of the Union citizens
are basing their rights on, especially in e-commerce that is considered a cornerstone of the digital activity of
the EU citizens and on this basis the fine should not be canceled.
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A lessor may not evict a lessee who cured his breach and paid the rent late but
within a reasonable time

A lessor sought to evict a lessee from a leased property after such did not pay the rent on time according to
the lease agreement for an extended period of time.

The Court dismissed the eviction claim and held that where a lessee paid the rent, even overdue, there is
no place for eviction. A material breach of a contract is, inter alia, a breach for which it can be assumed that
a reasonable person would not have entered into that contract had such person foreseen the breach and its
consequences. As long as it is a non-material breach of contract, the injured party is entitled to terminate
the contract only after first giving the breaching party reasonable to cure. Here, an amendment to the lease
agreement required the lessee to prepay for the lease for the entire rental year, but the lessee did not comply
and paid periodic payments not in accordance with the agreed upon mechanism. Given the fact that the
lessor did not make a claim regarding non-payment of rent or non-compliance with the terms of the
agreements over the years and that the original practice between the parties was payment on a monthly
basis, it is doubtful that the lessor considered receiving a periodic or monthly payment as a material breach’.
The lessee paid the debt within 3 months from receipt of notice and therefore, as he cured the breach within
a reasonable time, there is no reason to resort to the remedy of evicting the lessee from the leased property.
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On oppression and tyranny by the minority /Shelly Wilner, Adv.*

Usually, when we think of the word "oppression" and certainly of the word "tyranny", we associate
them, almost automatically, with the word "majority". Namely: oppression by the majority and
tyranny of the majority - however, the terms oppression of the majority by the minority and tyranny
of the minority are no longer considered unheard-of in our political districts, and, as it turns out, in
corporate law as well. In fact, there is a variety of situations in which, even though a shareholder is
deemed a minority in a company, it may be determined that he abused his power and that in fact he
is the one who must, in the end, compensate the oppressed majority.

In the context of corporate law, oppression or tyranny may have an impact on the legitimate
expectations of a shareholder in the management of the company. However, the fact that a particular
shareholder holds a minority of the company's shares does not exempt him from responsibility and
his right to manage the company may be denied from him. Further, when a conflict between the
shareholders is triggered, the Court has a broad discretion on how to resolve the conflict, including
on the manner of establishing a separation mechanism, within which the majority can buy the
minority's shares and remove them from the company.

Thus, for example, in a case decided in the Central District Court August, 2019, it was held that a
minority shareholder who used the company's funds for private needs in a manner that caused failure
of the company lost his legitimate expectations for participation in the management of the company.
In another case that was decided in the Tel Aviv Court in March, 2021, it was held that a minority
shareholder who refused to sign documents in a manner that prevented the company's activities,
abused his power in a manner that amounts to oppression of the majority shareholder in the company.
Similarly, it was also held in another case in Tel Aviv that when a minority shareholder who also
served as an officer and took advantage of a business opportunity of the company for his personal
benefit, he oppressed the majority.

However, not any action of the majority that results in a breach of the rights of the minority will
necessarily be considered oppression or the tyranny of the majority and it is no sufficient for a
minority shareholder to present himself as such and cry "Oppression"! For example, in a case decided
in April, 2022, at the Tel Aviv Court, it was held that the dilution of the holdings of a minority
shareholder will not necessarily be considered an oppression, such as where it is a necessary action
for the benefit of the company, such as raising capital required to balance the company's financial
situation.

In light of the above, the fact that a certain person is a majority or a minority in a company, does not
constitute a full defense against acts of oppression and tyranny or a clean right of claim - depending
on the side on which that person is. Therefore, it is very important to be accompanied by an attorney
with experience in the corporate field, both throughout the day-to-day activities of the company and
certainly in cases where a conflict has already arisen between the shareholders, and who would know
how to draft documents and resolutions in a manner that may prevent or reduce disputes in the future.

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution
of lasting powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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