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Afik & Co. marks the birth date of English musician John Henry Bonham (31 May, 1948 - 25 September,
1980) who was the drummer of the rock band Led Zeppelin and is regarded as one of the greatest drummers
in music history.
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Set aside the text, check what actually happened... / Yair Aloni, Adv.
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http://he.afiklaw.com/articles/a388
An article on the amendment of a contract by conduct
of the parties after signing it. The article was written

by attorney Yair Aloni of Afik & Co. The article in English may
be found at the link: https://www.afiklaw.com/articles/a388
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Competing with the company is not a breaching conduct if no partnership relations exist or a
specific obligation exists. Read more at: http://www.afiklaw.com/updates/15378
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A controlling shareholder is not be liable for company city tax debt if it did not receive assets for
no consideration. Read more at: http://www.afiklaw.com/updates/15380
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Clients are entitled to receive the information collected on them in its entirety. Read more at:
http://www.afiklaw.com/updates/15382
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Determining differences in wages and working conditions may be unlawful only if the difference
is based on invalid considerations of discrimination. Read more at: http://www.afikiaw.com/updates/15384
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An employee who was offered worse conditions upon termination of a termed contract is entitled
to severance pay. Read more at: http://www.afiklaw.com/updates/15386
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A contractor who did not explicitly state a date to which delivery of apartment will be postponed
due to requested changes will compensate in case of delay. Read more at: http://www.afiklaw.com/updates/15388

D7IVN 2NN D'WIN 'R W 7077 DYYIAWYT NNXR YOINN L[IM0IRL T DIV, NIYIE 7'9X TIWN 7¢ WIXPNN |'TANN XN '09WNn 7'9X
IX NNONY7 .TIwnn 701V DN D'AINNA D' N'ZOYN N'7'N7n X D''ynn D'j70Y-D"'0USWN D'RYID 'MI'XNN 'WIXPN YT 77101
qQI90 AT 'Tan ."NXIDNN Nn'w7 MR 197¥/N'on Xax" 2md7 nanidal newsletter@afiklaw.com namst 7' nitw? wr nionoxn
NI9Y yMin XWil 7511 '05WN YY" 'TaNd MINKA 'K .1 9D K791 Nin7wa YAy 1a%a1 DR 797 nfaynt [na R onxe nente

http://www.afiklaw.com :nmTi7 D101 NaxnY .'nw7> N07NN 727NN DIV 20D NN NITAVAY NN 7Y T Y

Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on the amendment of a contract by conduct of the parties after signing it. The article was written
by attorney Yair Aloni of Afik & Co. Yair Aloni is a partner at Afik & Co., Attorneys and Notaries
(www.afiklaw.com), emphasizing on commercial and civil law, including real estate, litigation, tenders and

administrative law. He is certified in Israel for the execution of lasting powers of attorney. The article in English may
be found at the link: https://www.afiklaw.com/articles/a388
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Competing with the company is not a breaching conduct if no partnership relations
exist or a specific obligation exists

Parties who ran a business through a company contended that some of the parties breached the partnership
relations when they established a competing business.

The Court rejected the claim and held that no partnership relations existed between the parties so that there
has been no breach of such. Generally, the existence of a company excludes the existence of partnership
relations. An exception is when from the beginning the parties contracted in order to run the business as
partners. The existence of the exception has several indications: Whether the company's activity is
characterized by a personal relationship between the shareholders; Is there an understanding between the
shareholders about joint management of the company's business; Is it a family company, and how the
parties chose to present themselves to each other and to third parties. Here, the entire joint activity was
based on the company alone, there was no intention of sharing between all the involved parties and the
parties never presented themselves as partners. Therefore, partnership relations did not exist between the
parties and therefore the mere opening of a competing business does not constitute a breach of such
relations.
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A controlling shareholder is not be liable for company city tax debt if it did not
receive assets for no consideration

A company held property and did not pay city tax to the Tel Aviv municipality. The municipality demanded
that the controlling shareholder pay the debt personally.

The Court rejected the claim against the shareholder and held that it should not be held accountable for the
company’s city tax debt. Under Israeli law a local authority may collect property tax debts of a company
directly from its controlling shareholders, inter alia, if the following cumulative conditions are met: A. This is
a non-residential property; B. The owner of the property is a private company that is not a protected tenant
under law; C. The city tax debt is final; D. the company liquidated or ceased its activity; E. This is the
controlling owner, who owns at least 25% of the company share capital; and also F. The controlling
shareholder took over the company's assets without consideration or in partial consideration (diversion of
assets). Here, all the conditions were met, except for the element of diversion of assets. The company fell
into an extremely difficult financial situation due to circumstances beyond its control and assets were not
diverted to the shareholder. Therefore, the only the company owes the property tax debt and not the
shareholder.
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Clients are entitled to receive the information collected on them in its entirety

An Austrian company that conducts credit ratings of clients was requested to furnish a copy of the details
collected on one of its clients. The company provided the final credit conclusion, but not the copy of the
entire set of information.

The Court of Justice of the European Union held that the copy of the information, in its entirety, should be
granted and not just the general conclusion. The right to receive the entirety of the information collected in
a person by a private company is an absolute right, which is enshrined in the regulatory framework of privacy
of citizens and is an automatic right. Despite the fact that the GDPR does not define the concept of “copy
of the information”, it should be interpreted as the entire information collected on a person, and not just a
summary of the information. The regulation is supposed to ease the process of the receipt of the information
on the person which the information is collected on, and not make the process more difficult, hence a
summary is not sufficient. Here, as the client received just a summary of the information, on a delicate
matter such as credit score, without handing out the entire set of information that defined the credit score in
a specific manner and without an option to appeal the scoring, the person is entitled to receive the entire
information gathered on him.
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Determining differences in wages and working conditions may be unlawful only if
the difference is based on invalid considerations of discrimination

Employees in Haifa contended that the employer who paid them a low wage, compared to other employees
who did the same job in another city, discriminated against them on the basis of place of residence.

The Court rejected the claim because it was not found that the difference is based on invalid discrimination
considerations. Israeli law prohibits differences in wages and working conditions only if they are based on
invalid considerations of discrimination: Place of residence, gender, sexual orientation, age, race, religion,
nationality, ethnic origin, parentage, etc. Discrimination exists only when the act entails invalid consideration
while the mere existence of a difference alone is not sufficient . Here, each of the employees lived in a
different city with no common factor between them and therefore it cannot be said that the place of residence
was the invalid consideration and the basis for the difference in salary.
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An employee who was offered worse conditions upon termination of a termed
contract is entitled to severance pay

At the end of the season a soccer player of Hapoel Haifa was offered a materially lower salary for the next
season.

The Labor Court accepted the claim and held that the player is entitled to severance pay. Non renewal of a
contract is as dismissal and the employer must demonstrate that it offered the employee to renew the
contract, under at least the same conditions. Here, the employment contract ended in 2019, after which the
player was offered to renew the contract only at a significantly lower salary, and therefore he is entitled to
severance pay for the period of his employment.
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A contractor who did not explicitly state a date to which delivery of apartment will
be postponed due to requested changes will compensate in case of delay

A contractor delivered an apartment to the purchasers after 3 months of delay and refused to compensate
them because they asked to make changes to the apartment.

The Court accepted the claim and the contractor was ordered to compensate the purchasers due to the late
delivery. Under Israeli law a contractor must compensate if delivery of a built apartment was delayed beyond
60 days from the delivery date specified in the contract. When amending the contractual delivery date due
to changes demanded by the purchaser, a specific new date must be specified, in order to allow the
purchasers to plan ahead accordingly. Here, the purchasers requested to make changes in the apartment
and signed a document in vague wording in which they acknowledged that "ordering the changes may result
in the extension of the construction period by up to 8 weeks as a justified delay...". The contractor was
obliged to explicitly state a date to which the delivery of the apartment would be postponed, but instead it
kept an 'option' for itself without informing the purchasers about it. The purchasers learned about the delay
in delivery only in hindsight which did not allow them to plan their steps in advance therefore. Therefore,
the contractor was obligated to compensate the purchasers.
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Set aside the text, check what actually happened... / Yair Aloni, Adv.’

Oftentimes, clients come to our office seeking legal advice regarding a dispute concerning various contractual
obligations they have undertaken. More than once, after a short consultation, the picture reveals that any connection
between the text of the contract and the way the parties actually behaved is purely coincidental and then the client
mouths: "set aside the text, check what actually happened...". Will a party who does not fulfill a written contractual
obligation due to a change in the behavior of the parties be considered in breach of an agreement? Is it possible to go
back and demand to uphold the undertaking according to the original agreement? What is expected of the parties to
the agreement under such circumstances?

The freedom of contracts gives each person the right to choose with whom it wishes to enter into a binding contract
and allows the parties to design the content of the contract as they see fit, including the manner in which the contract
should be amended. Thus, for example, in many contracts the parties stipulate that "any change or amendment to
the contract must be by a written instrument...", inter alia, in the will to strengthen the certainty between the parties,
preventing misunderstandings and unnecessary conflicts. However, in some cases the conduct of the parties can
indicate that the parties sought to cancel or deviate from some written contractual provision.

When the question "Does the contract indeed differ in behavior?" arises, the Court will try to examine the relevant
facts, including: what type of change is involved, how did the parties actually behave, for how long the parties
behaved in such manner, were the parties aware of their deviation from the contract and so on. In addition, the
question of whether any ‘consideration’ was given for the change is also important. As long as no ‘consideration’
was given, a party to the contract is entitled to demand that the original contract be fulfilled again, even if it "agreed"
by its behavior to the change.

Thus, in a case heard in April, 2023, the Jerusalem Court held that a management company that did not charge
management and maintenance fees for an extended period of time is not allowed to demand such management fess
retroactively. In that case, failure to collect the management fees for a long time indicated a waiver or change of the
contract by behavior of the parties. However, because no ‘consideration’ was given for the waiver, the management
company was entitled to return to the original contract and demand the management fees accordingly, but only
onward for the future period.

In another case, heard in in March, 2023, at the Tel Aviv Court, the Court refused to approve the eviction of a lessee
from a property despite its non-compliance with the provisions of the agreement regarding the manner in which the
rent must be paid. In that case, it was a long-term relationship and the lessor did not raise any claim regarding non-
payment of rent or non-compliance with the terms of agreements. Even if there was a breach, the lessor’s silence
over a long period of time indicates that it did not consider it a ‘material breach’ that justifies the immediate
termination of the agreement and the lessee should be allowed to correct it within a reasonable time.

As can be seen, the Courts give considerable weight to the question of good faith and the way in which the parties
actually behaved, despite the provisions written in the agreement. Therefore, and in order not to be at the mercy of
the Court, it is suggested that insofar as it is a deviation from a material contractual undertaking, it is advisable to
express this in writing even if not formally (such as: WhatsApp correspondence or sending an email...) in a manner
that can show the parties' awareness and intent. Also, over the years evidentiary damage may occur as a result of the
loss of documentation, so it is desirable and highly recommended to digitally save and document important references
relating to the existence or waiver of financial obligations as much as possible (especially when payment is made in
cash), either by creating a backup for WhatsApp correspondence or by saving excerpts correspondence or e-mail
exchange in the cloud.

For any questions or doubts, it is advisable not to skimp on receiving professional advice from an experienced lawyer
dealing in the field of contracts, starting from the early stages of course, but also throughout the contract period so
that it can advise in real time in order to save the need for long, expensive and unnecessary litigation.

"Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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