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Afik & Co. marks the birth date of demise of American composer, conductor, arranger, pianist and flautist
Henry Mancini (April 16, 1924 - June 14, 1994).
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Cohabitation Agreement or Prenuptial Agreement? / Doron Afik, Esq.
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http://he.afiklaw.com/articles/a389 iw'pa
An article on the difference between a notarial
cohabitation agreement and a prenuptial agreement.
The article was written by Doron Afik, Esq. of Afik &

Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a389
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A commercial cooperation between the parties will not necessarily be deemed a 'partnership’ even
if one of the parties intended it to be s0. Read more at: http:/www.afiklaw.com/updates/15427
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An employer is accountable for the publication of defamation committed by an employee in the
course of its duties. Read more at: http:/www.afiklaw.com/updates/15429
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Even using three seconds only of a well-known music track may constitute a copyright
infringement. Read more at: http:/www.afiklaw.com/updates/15431
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Tax benefits for residents of a certain location are granted to residents whose life-center is in such
location. Read more at: http://www.afiklaw.com/updates/15433
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An agreement signed between unmarried spouses with no intention of marriage is not a prenuptial

agreement that cancels the presumption of partnership in assets. Read more at:
http://www.afiklaw.com/updates/15435
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A company that transfers possession of the property to another company and does not inform
the municipality will not be exempt from city tax. Read more at: http://www.afiklaw.com/updates/15437
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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An article on the difference between a notarial cohabitation agreement and a prenuptial agreement. The
article was written by Doron Afik, Esq. of Afik & Co. Doron Afik is a notary public and an attorney admitted
to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries
(www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions,
including mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a
European Union alternative disputes resolution course and the ICC Master Class for arbitrators and also
serves as arbitrator. Thearticle in English may be found at the link: https://www.afiklaw.com/articles/a389
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A commercial cooperation between the parties will not necessarily be deemed a
'partnership’ even if one of the parties intended it to be so

When one of two importers who jointly imported jacuzzi systems to Israel discovered that the other importer
informed the manufacturer that it does not intend to continue importing these systems to Israel, it demanded
compensation for the dissolution of the partnership.

The Court rejected the claim after determining that the relationship between the two importers does not meet
the definition of partnership. The existence of a partnership requires the existence of three cumulative
conditions: [a] two individuals or more; [b] managing a business together; and [c] for profit. When one party
intended to form a partnership and the other does not - the existence of the above conditions (and therefore
of the partnership) will be reviewed by objective tests regardless of the subjective beliefs of the parties. In
particular, it will examined , inter alia: equal right to manage the business; participation in profits and losses;
joint taking of risks arising from the investments and the period of time in which the relationship lasted. Here,
it is two separate business owners who collaborated for the purpose of importing jacuzzi systems from a
certain manufacturer but each of which managed its own business (costs, marketing, sales, prices,
investments etc.) in a completely segregated manner and all of this was meant to be for a short period of
time (about a year). These characteristics teach that it is a cooperation, which is less than "partnership" in
its legal sense and thus, no partnership existed.
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An employer is accountable for the publication of defamation committed by an
employee in the course of its duties

An adviser to the mayor of Haifa made an offensive statement at a journalist during a city council meeting.

The Court accepted the claim and ordered both the consultant and the municipality to compensate the
journalist for defamation. Defamation is, Inter alia, a written or oral statement which purpose is to humiliate,
degrade and ridicule a person in front of others due to a characteristic or actions attributed to it. An employer
is liable for a tortious act committed by its employee, if the employee committed the act in the course of
work, including when publishing defamation. The journalist's entrance to the city council meeting was
blocked and insults were hurled at her with statements attributing her drug consumption. Portraying a
journalist as a person who uses drugs is something that has the potential to insult, humiliate, make her a
target for ridicule and harm her job as a journalist. Given the fact that the statement was said in the presence
of other people, it constitutes defamatory publication. Because the defamatory statement were said by the
mayor consultant during its duties as the mayor's assistant and in order to protect the mayor, the municipality
was also held accountable and they both were to pay compensation to the journalist.
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Even using three seconds only of a well-known music track may constitute a
copyright infringement

An advertising company launched a marketing campaign on television and on the Internet in which it used,
among other things, three seconds of well-known musical track without obtaining a permit and without
payment for the copyright of the music.

The Court accepted the claim and ordered the company to compensate the creator due to copyright
infringement. A copyright gives the holder the exclusive right to use the creation. This right can be transferred
or sold, by contract or license. Here, permission to use was not obtained from the copyright holder and the
commercial use of the work did not stop. Therefore, the infringers were required to compensate the
copyright owners in the amount of 2.5 times the original amount they would have paid for the use if they had
applied for a license as required.
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Tax benefits for residents of a certain location are granted to residents whose life-
center is in such location

Players of the Kiryat Shmona soccer team sought to receive the tax relief granted to those who live in Kiryat
Shmona, because most of the week they live in such city.

The Supreme Court rejected the motion as the tax benefit is only for residents of Kiryat Shmona whose life-
center is therein. The Israeli income tax ordinance that defines tax benefits for residence in remote settlements
is intended to encourage migration to settlements along the border. The players did live in Kiryat Shmona
during the week, but on the weekends and during breaks they returned to other cities where they continued to
live with their families and manage the center of their lives. In the absence of continuous residence and the
absence of a clear connection to the city of Kiryat Shmona, the tax benefit cannot be granted.
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An agreement signed between unmarried spouses with no intention of marriage is
not a prenuptial agreement that cancels the presumption of partnership in assets

Spouses, one Israeli and the other foreign, signed an agreement that bore the title of a 'prenuptial
agreement' and was approved by the Court, in which it was recorded that any property registered in the
name of one of them would be his only. Later they got married and after they separated the woman
demanded a declaration that half of the apartment, which was purchased during the marriage and was
registered in the name of the man only, belonged to her.

The Court found that the woman is entitled to half of the apartment. The presumption of sharing states that
assets purchased by a married couple belong to both regardless of how they are registered, unless otherwise
stated in a prenuptial agreement. A prenuptial agreement is an agreement that applies only to married couples
and can also be signed in anticipation of the marriage and therefore does not apply to common law marriage.
Thus, an agreement that was signed when the parties are known to the public as a couple but are not married
and when their decision to marry was not yet in existence is a cohabitation agreement and not a prenuptial
agreement, even if it was approved by the Court and received the validity of a judgment and even if the parties
later got married. Despite the above, there are exceptional cases of unfairness in which a cohabitation
agreement will be applied even after the marriage. Here, the apartment was purchased after the marriage and
when the only reason for not recording the apartment also in the wife's name was a technical reason. The
mortgage was paid from the joint account, part of the equity was the wife's and the apartment was used for
the residence of the couple and their children for over 10 years. Therefore it is a joint apartment to which the
presumption of sharing applies and the wife is entitled to half the apartment.
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A company that transfers possession of the property to another company and does
not inform the municipality will not be exempt from city tax

A company that leased a commercial property sold the operation to another company, but the municipality
demanded that it continue to pay the city tax bills even though it had left the property.

The Court accepted the claim and obliged the company to pay city tax because it did not report the cessation
of use of the property on time. The holder of a property will be exempt from its obligation to pay city tax only if
it notified the municipality at the time of its departure that it has ceased to use the property. Here, the company
that leased a commercial property and was registered as the holder in the municipality's books sold its activity
to another company, including the right to use the property, without the knowledge of the owner of the property.
The company chose not to give the municipality an explicit notice of cessation of use of the property in time,
fearing that if notified, the municipality would contact the owner of the property for the payment of city tax, in a
manner that could have jeopardize the transaction. The company gave notice regarding its departure only at
the end of the tax year and therefore the company must pay the city tax until that time.
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Cohabitation Agreement or Prenuptial Agreement? / Doron Afik, Esq.’

Sometimes a couple wish to have a full marital relationship but do not wish to marry (or cannot marry
under Israeli law, such as same-sex couples) - can they still regulate their relationship by a prenuptial
agreement that will prevent future conflicts between them regarding the joint property? And what
happens if later they decide to get married?

Israeli law generally provides for a resource balancing arrangement, under which assets of the spouses
are deemed to belong equally to both, regardless of how they were recorded. Accordingly, an
apartment purchased by a married couple and recorded in the husband's name only will be deemed to
belong to both equally, regardless of the reason for which it was recorded in the name of only one of
them. Spouses often prefer to create a different arrangement between them, which is more suitable
for their relationship, and sometimes will even arrange the "breaking up of the package" if such will
be required in the future, and for this purpose the tool of a prenuptial agreement exists.

A prenuptial agreement between a married couple must be approved in Court in order for it to be
valid (although in some cases the Courts found that when the parties acted according to an agreement
that was not duly approved they may still be bound by it), however a prenuptial agreement made
before the marriage can be verified by a notary public and will still have a binding effect that exceeds
the legal presumption of equal sharing of assets. But what about a couple who is not married and has
no intention of getting married?

For example, in a case discussed in March, 2023, in the family court in Rishon Lezion, there was a
couple who signed an agreement that bore the title of a "prenuptial agreement" and was even approved
in Court, even though at that stage the couple had no intention of getting married. The agreement
stated that an asset to be recorded in the name of one will be his alone. Later, after they got married,
they bought an apartment with joint funds, but it was recorded in the husband's name only. The Court
decided that the agreement that was validated by the Court was not a prenuptial agreement but a
cohabitation agreement and it does not override the presumption of sharing and the wife is entitled to
half of the apartment.

A cohabitation agreement is not a prenuptial agreement but rather a contractual arrangement between
the parties, the preparation of which before a notary and perhaps even its approval in Court gives it
stronger validity. Such an agreement is a desirable arrangement in the case of an unmarried couple,
as it creates legal certainty between the parties, but if the couple decide in the future to marry, it
should be replaced by a prenuptial agreement, to prevent the entry into force of the presumption of
sharing. While there are cases where a cohabitation agreement was deemed to continue to be binding
due to the rule of good faith and estopple and will prevail over the presumption of sharing, it is
advisable not to rely on retrospective interpretation.

It is advisable to draft the arrangement by a notary with experience in the field and, as far as the
agreement also concerns ownership in corporations or businesses, also with experience in such field.
Due to the sensitivity of the subject matter, financial savings when signing a cohabitation agreement
or a prenuptial agreement may cost huge amounts in the future and therefore it is better to pay a little
more but know that the rights are well protected.

"Doron Afik is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik &
Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers
and acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution
course and the ICC Master Class for arbitrators and also serves as arbitrator. Nothing herein should be treated as a legal advice and all
issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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