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A Delay on Delay - What Would be the Compensation?/ Yair Aloni, Adv.
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http://he.afiklaw.com/articles/a393
An article on the home buyer's right to compensation
for delay, when external circumstances caused a
delay beyond the delay permitted by law. The article

was written by attorney Yair Aloni of Afik & Co. The
article in English may be found at the link: https:/www.afiklaw.com/articles/a393
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A company is not allowed to use a name similar to the name of another company in a way that
may be misleading. Read more at: http://www.afiklaw.com/updates/15589
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A Prenuptial Agreement stipulating property separation must be supported by an appropriate will.

Read more at: https://www.afiklaw.com/updates/155591
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One’s alleged words while drunk and not in danger of life are not a " deathbed will". read more at:
http://www.afiklaw.com/updates/15593
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Using a trademark to describe another product does not constitute an infringement of the
trademark. Read more at: http://www afiklaw.com/updates/15595
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Termination of an agreement not duly made entitles the harmed party to compensation reflecting
the loss of profit that was expected in the transaction. Read more at: http://www afiklaw.com/updates/15597
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A license to use a land may be revoked even after decades. Read more at: http://www.afiklaw.com/updates/15599
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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A Delay on Delay - What Would be the Compensation?/ Yair Aloni, Adv. ‘
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An article on the home buyer's right to compensation for delay, when external circumstances caused a delay
beyond the delay permitted by law. The article was written by attorney Yair Aloni of Afik & Co. Yair Aloni is
a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil
law, including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution
of Iasting powers of attorney. The article in English may be found at the link: https://www.afiklaw.com/articles/a393
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A company is not allowed to use a name similar to the name of another company in
a way that may be misleading

A company operating in the real estate and urban renewal sector demanded a competing company to
change its name due to its similarity and being misleading.

The Court accepted the claim and held the competing company is to refrain from using its registered name
as long as it is operating in the urban renewal sector. Israeli law empowers to prevent a company that has
taken another company's name, or a name that is deceptively similar, from using the name registered in the
Companies Registrar records. The question whether exists an apprehension of misleading will be examined
by the look and sound test, the type of goods and customers test and the other circumstances test. Here,
there was a similarity both in terms of looks and sound as the name of the competing company includes the
words "Israel-Europe Group" while this is the common commercial name with which the original company is
identified by. In addition, both companies operate in the same field (real estate and urban renewal) and
appeal to similar target audiences. The "Israel-Europe" brand is identified with the original company which
has a reputation in the field of urban renewal. The use of a similar name by the competing company caused
various people to actually get confused between the two companies. Therefore, the competing company is
not allowed to use its registered name as long as it operating in the field of urban renewal or any other name
that includes the words "Israel Europe".
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A Prenuptial Agreement stipulating property separation must be supported by an
appropriate will

A couple signed a prenuptial agreement setting a complete segregation of property and shortly after their
marriage the husband died intestate.

The The Supreme Court held that the prenuptial agreement does not exclude the woman from her right
under law to inherit despite the property segregation stipulated therein. The Israeli Inheritance Law does not
recognize transactions or agreements made regarding a person's inheritance during his lifetime and a
prenuptial agreement can only determine the scope of the property but not what will be done therewith after
death. Here, because there was no will excluding the wife from the husband's property, rather property
segregation established only in the prenuptial agreement, upon the demise of the husband, the prenuptial
agreement loses power and the inheritance will be under law. Therefore, the wife is entitled to half of the
husband's property, as set by law..
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One’s alleged words while drunk and not in danger of life are not a " deathbed will"

A man who was hospitalized for dizziness died 18 days after his release from the hospital. His brothers
contended that during his hospitalization he gave them his will orally and they even wrote down his
statements.

The Court accepted the objection to the will and held that the document drawn up by the brothers does not
meet the requirements of the law to be recognized as a "deathbed will. ” A person standing in the face of
death may give his will orally in front of two witnesses who hear him. Under Israeli law the testator’s
statements, including the day and the circumstances for the making the will, will be recorded in a memo
which will be signed by the two witnesses and deposited by them with the Registrar of Inheritance. Here,
the person was hospitalized after he felt dizzy and general weakness while driving, fainted, lost
consciousness and had a car accident. At the time of hospitalization there was no apprehension that he
might die as a result of his condition and at the time of his statements he was drunk. The memo that was
prepared by the brothers raised many questions, as it was not signed by the deceased, even though he was
qualified to do so, and was not deposited with the Registrar of Inheritance, as required. Therefore, the
memo allegedly documenting the words of the deceased is not a 'will'.
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Using a trademark to describe another product does not constitute an infringement
of the trademark

A perfume manufacturer, who used the trademarks of luxury perfumes without their permission, contended
that the use was made as a means of attribution to describe its products and this because the scents of its
products match those of the luxury products and it needs to refer to the latter for the purpose of describing
its own products.




The Court rejected the claims of infringement of the trademarks due to the lack of likelihood for confusion
and minimal essential use. Using an identical trademark or even a similar mark in connection with products
of the same type constitutes an infringement of the trademark. However, when the use of the trademark is
made for the purpose of defining the essence or quality of the product, provided that there is no likelihood
for confusion by the consumer and the use is necessary and is made to an extent that it does not exceed
what is required - the use will not constitute an infringement. Here, the use was done in a limited way with
the aim of describing the smell of the perfume as one that corresponds to the smell of the original perfume,
and not in a way designed to mislead consumers into thinking that there is a connection between it and the
original perfumes. Therefore, this use does not constitute an infringement of the trademarks of the original
perfumes.
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Termination of an agreement not duly made entitles the harmed party to
compensation reflecting the loss of profit that was expected in the transaction

An entrepreneur leased a 2,500 square meters of roofs from a private individual for the purpose of installing
a photovoltaic (solar) system, but the agreement was suddenly terminated upon notice, apparently due to
dissatisfaction with the economics of the transaction.

The Court partially accepted the claim and held that the agreement was unlawfully terminated and therefore
the entrepreneur is entitled to compensation for the profit it was deprived of. A party harmed by a breach of
contract may exercise the right of termination granted to it by law, even if the main reason that brings it to
do so is the desire to get out of an unprofitable transaction. The parties to a contract must cooperate with
each other as part of the duty to act in good faith and if both parties contributed to the damage through by
their conduct the responsibility should be divided between them. Here, the parties undertook in the
agreement that the lessor would be entitled to terminate the agreement due to its breach by the lessee only
in case of a materiel breach and by a ninety days prior notice and only if the lessee did not correct the
breach. The lessor had contentions against the entrepreneur for material breach due to failure to present
an insurance certificate and causing damage during the installation work, but in the notice letter the
entrepreneur was granted only ten days to correct the breach and de facto, the agreement was terminated
before the ninety-day period lapsed, contrary to the agreement. The lessor refused to meet with the
entrepreneur and make a sincere attempt to settle the dispute, but on the other hand, the entrepreneur did
not take an initiative indicating cooperation and a serious approach and took it lightly with an "it will be fine"
approach. Therefore, the termination of the agreement was unduly made and the entrepreneur will receive
compensation that reflects the loss of profit that was expected in the transaction had it gone ahead, but in
view of its contribution to the conflict, the amount of compensation to which it is entitled was reduced by
50%.
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A license to use a land may be revoked even after decades

Homestead owners forbade their neighbors to use the service road that runs between the plots and which
was used by the parties for nearly 60 years.

The Court rejected the claim and stated that the right of use is not a proprietary right and may be revoked.
A land license is a permission to hold or use another's land. This is not a proprietary right, but a personal
right that cannot be transferred or inherited, except with the express consent of the grantor and recipient of
the license. Irrevocable license in real estate will exist only in exceptional cases, such as, inter alia, where
explicit permission was given and not implied, a substantial investment was made in the land and the
express consent of the landowner was given to carry out the investment. Here, the service road passes
unevenly between the two plots and is even partly paved with joint funding. There was no agreement
between the parties regarding joint use of the service road, certainly not permanently. The mere use of the
service road for years without objection is not enough to establish the existence of an irrevocable license,
and with the notification of the termination of the license, the authorization expired.
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A Delay on Delay - What Would be the Compensation?/ Yair Aloni, Adv.

A couple purchased an apartment “on paper” from a contractor and had to exercise a lot of patience until they received
the long-awaited key. Despite the couple's expectation to receive the apartment at the time specified in the agreement,
they had to wait a long time due to various delays on the part of the contractor. As part of the couple's attempts to
receive the compensation they deserve for the delay, the contractor contended that reductions should be made from
the amount of compensation due to the couple because of circumstances beyond its control which occurred after the
grace period under law had lapsed. May a contractor who is already late rely on late circumstances, which caused
"a delay on delay", to reduce the amount of compensation under law?

Amendment 9 to the Israeli Sales Law (Apartments), which entered into force on 07.07.2022, states, inter alia, that
an exemption from a contractor's unconditional obligation to compensate purchasers for late delivery will only apply
if the delay was caused by an act or omission of the purchaser alone or due to unusual and unexpected circumstances
which resulted in the failure of the contract (such as: "force majeure"). Israeli law currently defines a fixed grace
period in which the purchaser’s right to compensation will apply in relation to the period after the end of one month
of delay. However, with regard to contracts signed before the amendment to the law, the law sets that where the
contractor is late beyond the legal "grace" period, it must compensate the purchaser for the delay as of the first day
without offsetting the grace days. This is because the law cannot be conditioned upon and does not recognize a
mechanism of "a delay on delay". i.e., a contractor who sold an apartment before the amendment to the law and was
late in delivering it, cannot contend with respect to the period in which it is already in breach that circumstances
beyond its control should result in such period being deducted from the total period of delay and thereby reduce the
amount of compensation due to the purchasers.

In a case heard in July, 2023, at the Tel Aviv Court it was held that a contractor is not allowed to reduce compensation
to purchasers due to events that occurred after it was already in breach, meaning in a "delay on delay" situation. In
that case, the purchase agreement was signed in 2018 (before amendment 9 to the law), the contractor did not hand
over the apartment on the date specified in the contract nor at the end of the 60 days grace period (as specified in the
law at such time). The contractor contended that during the months leading up to the delivery (almost a year after
the end of "grace period"), the CoVid19 epidemic occurred which caused additional delay to the delivery and the
circumstances were beyond its control and therefore the contractor should be granted a partial exemption. The Court
rejected the contractor's interpretation and held that the law does not regulate a mechanism of "delay on delay" and
therefore additional unexpected “malfunctions” that occurred on the contractor's path to the expected delivery do not
entail an exemption from payment, not even a partial exemption.

It should be noted that the Sale Law (Apartments) currently defines the "contractual date" as one month after the end
of'the delivery date set in the sales contract. Subsequently, the period for which the purchasers' entitlement to receive
compensation will apply is only from after the end of one month from the contractual date and onwards, at variable
rates stipulated under law. Therefore, even in the event of a delay or late circumstances, the eligibility period will
apply only after the expiration of one month from the contractual date. Despite this, the Court's ruling is of great
importance in relation to contracts signed prior to the amendment to the law because the Court sends a clear message
to contractors who seek to avoid their obligations towards home purchasers and held that under the Israeli law (which
applied before the amendment to the law) exemption due to circumstances beyond the contractor’s control can only
be made in relation to the delay that may occur until the contractual delivery date and such contentions cannot be
raised in retrospect in relation to later months.

In any case where a contractor refuses to pay the compensation in the rate set by law, it is important to consult with
a lawyer who deals in the field even before filing the claim so that an early and correct legal notice will be made, to
convey a serious message and assist in the legal process, if necessary, in order to fully exhaust the rights under law.

"Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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