INTERNATIONAL

[IMDII T DY NIV P'ON 2023 ,nanvso 06 :395 [1'7a
AFIK & CO. ATTORNEYS & NOTARY Issue 395: 06 September, 2023

(M0 'T DWW, NIYI P'OX 7¢ Wi ITN WIXpnn ||"7',1n
The Bi-Weekly Professional Magazine of Afik & Co, Attorneys and Notary

03-609.5.609 opo 03-609.3.609 1970 ,6120101 19*-2'ax 7n 20144 7.0 ,103 n'xamwnn
103 Ha’Hashmonaim St., POB 20144, Tel Aviv 6120101, Israel, Telephone: +972-3-609.3.609

Afik & Co. marks the birth date of American writer and philosopher Robert Maynard Pirsig (September 06,
1928 - April 24, 2017), author of the philosophical novels Zen and the Art of Motorcycle Maintenance (1974).
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Special Committees Confidentiality in Transaction with Controlling Shareholder/
Gilad Bar -Ami, Adv.
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An article on the approval of transactions in a public
company between the company and another
corporation controlled by the same shareholder. The
article was written by attorney Gilad Bar-Ami of Afik &

Co. The article in English may be found at the Ilink:
https:/www.afiklaw.com/articles/a395
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A ship agent is not part of the maritime carrier but only give it local services in the harbor. Rread more
at: http://www.afiklaw.com/updates/15668
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Under certain circumstances a notarial will that was not made under the process required by law
may still be enforceable. read more at: https://www.afiklaw.com/updates/15670
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It is possible not to enforce the employment contract of the CEO even in contradiction of the
articles of the comapny for reasons of company benefit. Read more at: http://www.afiklaw.com/updates/15672
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Removing a person from a "WhatsApp" group by itself does not constitute defamation. read more at:
http://www.afiklaw.com/updates/15678
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One cannot seek liquidated damages due to cancellation of an illegal memorandum of
understanding. Read more at: http://www.afiklaw.com/updates/15680

npoyn 71017 Man NNy nNNAYN NIDNAL YN 7Y 110NN A¥n? "WURa Niyo .

NN YViRn 7Y MmN WY YN DImn W PNRDT 2107 TWK N9NIYNA DFNINA NIYO 'Yl 7NN
http://www.afiklaw.com/updates/15681 :noon nxp7 .7 TX 'I7||7'VJYJ Ddon 7101

A material mistake regarding the planning status of the land and the possibility of betterment may
lead to cancelation of the transaction. Read more at: http://www.afiklaw.com/updates/15682
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
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Special Committees Confidentiality in Transaction with Controlling Shareholder/
Gilad Bar -Ami, Adv.
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An article on the approval of transactions in a public company between the company and another corporation
controlled by the same shareholder. The article was written by attorney Gilad Bar-Ami of Afik & Co. Gilad
Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on corporate

law, telecommunication and international transactions. The article in English may be found at the link:
https://www.afiklaw.com/articles/a395
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A ship agent is not part of the maritime carrier but only give it local services in the
harbor

An Israeli shoe manufacturer demanded compensation from a number of parties for damage caused to it as
a result of the loss of a shipment of shoes sent to it from China to Israel, including the shipping agents in
Israel, claiming that they are part of the maritime carrier.

The Court rejected outright the claims against the shipping agents. A shipping agent is not the "shipping
carrier” itself, but rather an agency of the shipping carrier in the harbor, which provides services to it when
its ships land. The actions and duties of the maritime carrier's agent include coordinating the transportation
order, coordinating the docking and unloading window with the port authorities and other parties, sending
messages regarding the date of the ship's entry into the port to the port authorities and the cargo receivers,
ordering supplies to the ship, its systems and the crew serving on it, and issuing delivery orders to the cargo
in accordance with the instructions of the maritime carrier. Because the demand for payment was for the
actions of the maritime carrier, the claim against the shipping agents was rejected outright.
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Under certain circumstances a notarial will that was not made under the process
required by law may still be enforceable

A daughter who discovered that shortly before her demise her mother made a notarial will in which she
completely disinherited the daughter and transferred her share to the grandmother, sought to oppose the
will inter alia on the grounds that it was made by her dying mother without the medical certificate attesting
to her mental competence being provided, as required for a notarial will under the circumstance of its
making.

The Court accepted the daughter's factual contentions but found that the will shall, nevertheless, be
probated as it reflects the wishes of the deceased. A notarial will of a person confined to his bed will be
considered "defective" if it is not accompanied by a medical certificate of the date of notarization attesting
to the mental competence of the deceased. However, the fact that there were defects in the drafting of the
will (including substantial defects) does not necessarily lead to the invalidity of the will, but rather that in
order to cure the defect, the burden of proving the will authenticity is placed on the one who seeks to probate
it. Here, it is a case where the condition of the mother required a medical certificate to confirm her fitness
and the absence of said certificate was a fundamental flaw in the will as a notarial will. However, the mother
of the deceased showed that the deceased was of mental capacity at the time of making the will as well as
the fact that she intended to disinherit her daughter and thus the defect was rectified and the will probated.
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It is possible not to enforce the employment contract of the CEO even in
contradiction of the articles of the comapny for reasons of company benefit

The CEO of a company claimed that the decision of the company's board of directors to fire him was made
in violation of the company's articles of association, which granted this authority exclusively to the
shareholders, and this when the CEO has, despite being a minority shareholder, a right of veto over the
resolutions of the general meeting of the company.

The Labor Court confirmed the termination of the CEO and rejected his claim, inter alia, due to
considerations of the company's best interests. Although when termination is not made by the authorized
body of a comapny, it is not a minor defect but a defect that goes to the root of the decision to dismiss but
sometimes it may still be enforced despite breach of the articles of association of the company. Here, it is
a CEO who owns only 16% of the share capital and seeks to use his veto right under the articles of
association in order remain in his position against the will of the other shareholders and against the
company's best interest, for the sake of improving his position in a bidding process he initiated. Therefore,
the company's best interest obliges not to force the company to continue his employment.
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Removing a person from a "WhatsApp" group by itself does not constitute
defamation

A member of a sports club's WhatsApp group was removed from the group and contended that the automatic
message received on WhatsApp "removed from the group” harms his good name and constitutes a
defamatory publication.

The Court dismissed the claim and held that the act of removing a member from a WhatsApp group, by
itself, does not constitute defamatory publication. In order to establish defamation, it is necessary to point
an active act of publication that may, inter alia, humiliate a person in the eyes of others or demean the
person due to acts, behavior or traits attributed to him or which may damage its business or profession. In
this case, the manager of the WhatsApp group removed the member from the group after inappropriate
behavior and due to the apprehension of harming the social dynamic of the group. The removal action did
not include any publication of offensive expression, either in a written or oral message, neither any other
expression that intended to damage the person's good name, with the exception of a technical and automatic
notification by the WhatsApp system about the very removal. Under these circumstances, removing the
member from the WhatsApp group does not constitute defamatory publication and the claim was dismissed.
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One cannot seek liquidated damages due to cancellation of an illegal memorandum
of understanding

One signed a memorandum of understanding in which he undertook to sell its farm at a reduced price and
an agreed liquidated damages of ILS 200,000 in the event of its breach. After a few days, the seller realized
that the document was intended to deceive the tax authorities and canceled the transaction.

The Court rejected the claim to oblige the seller to pay the agreed liquidated damages due to lack of legal
validity of the transaction. A contract designed to defraud the tax authorities is a contract that is opposed to
public policy and is void due to illegality. Here, the seller was rushed to sign the memorandum and then
there was an attempt to get him to sign an illegal agreement designed to defraud the tax authorities in such
a way that the consideration stated in the agreement would be reduced and part of it would be "off the
books." The seller realized that he was misled and signed an illegal memorandum, therefore he backed out
of the transaction and gave back the advance payment he received to the purchaser. Therefore, in such a
case there is no place to give the memorandum the features of a duly made undertaking that is not tainted
by illegality and therefore it is void, including the agreed liquidated damages clause stipulated in it.
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A material mistake regarding the planning status of the land and the possibility of
betterment may lead to cancelation of the transaction

One who sold an agricultural land for about ILS 200,000 sought to revoke the agreement because he was
not aware of a planning procedure to change the land's designation from agriculture to residential which
resulted, during a short time, in an increase in the land value of 5 times the consideration paid.

The Court accepted the claim and held that the sale agreement is to be revoked due to a mutual mistake.
A party who entered into a contract due to a mistake and it can be assumed that if it were not for the mistake
he would not have entered into the contract and the other party did not know and should not have known
about it, the Court may, at the request of the party who erred, cancel the contract, if it deems it just to do so.
Here, the plan to change the designation of the land was published and approved only after the agreement
was executed, while at the time of execution the designation of the land was agriculture. However, at that
time the plan was processed in a quick procedure and there was a high possibility of changing the
designation. The rate of betterment tax that the seller undertook to pay was actually higher than the
consideration and made the transaction economically illogical. This is a mutual fundamental mistake
regarding the nature of the rights of the seller in the land as both parties were not aware of the planning
status of the land and did not imagine the possibility that the value of the land would change dramatically in
such a short time. Under these circumstances, purchasing a land for an amount that is a fraction of its true
value is unjust, and therefore there the agreement should be revoked.
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Special Committees Confidentiality in Transaction With Controlling Shareholder/ Gilad Bar -Ami, Adv.’

A public company seeks to transact with another company, a simple matter that usually requires approval
at the management levels of the various companies but what if both have a common controlling
shareholder? Unlike a simple conflict of interest situation, in a transaction involving a controlling
shareholder the managers may find themselves, naturally, acting for the benefit of the shareholder who
appointed them, or may influence their continued employment, and not for the benefit of the company and
thus the company and the other shareholders will be harmed.

The Israeli Companies Law ("Law") requires in such a case a "triple approval", i.e., the approval of three
bodies unrelated to the controlling shareholders is required to approve the transaction - the audit committee;
the board of directors; and the general meeting. This is a prerequisite procedural mechanism without which
the transaction will not be valid but another material condition which is that the transaction that is "for the
benefit of the company". These prerequisites are intended to deal with the complex situation (impossible
from the point of view of the company managers), in which the controlling owner is actually transacting
with himself (on the expense of company and the other shareholders). However, it was not always sufficient
to apply the triple test to face the concerns arising from such a transaction and in particular the concern that
the terms of the transaction are biased to the detriment of the company and to the benefit of the controlling
shareholder. A voluntary solution that was sometimes chosen was the formation of an independent
committee (in addition to the audit committee) to oversee the procedure. The legislator chose a similar path
in a 2014 amendment to the law for the promotion of competition which imposed on the audit committee
the obligation to establish a competitive procedure in transactions of this type. However, the establishment
of a committee, in addition to and beyond what is required and without a legal arrangement, raises the
question - what are the duties of the members of this committee?

In a case decided in the Supreme Court in July, 2023, the question of leaking materials from the special
committees formed by Bezeq in its transactions (via a subsidiary -“Yes”) with Eurocom and Space-
Communication Ltd. - a "leak" allegedly made by a member of the committee to the controlling Shareholder,
Mr. Shaul Elovitz. The Supreme Court found that although there is no explicit source in the law for the duty
of confidentiality in the committee's hearings, the existence of the mechanisms established by law regarding
contracting with interested parties and the nature of the institution of the special committee as a whole
formulates a normative rationale for the existence of such a duty, beach of which, in that case, was decided
to be a criminal offence. This case is different from a previous case heard by the Supreme Court in 2021 in
which the transfer of the information was made by the special committee itself and the question was an
examination of the quality of the special committee's work and not whether criminal norms were violated
by leaking confidential materials to the controlling shareholder — in that case it was found that the transfer
of the materials to the controlling shareholder does not invalidate the transaction.

Transactions between companies with a common controlling shareholder, and in particular when it comes
to a public company, is a complex matter and it is obvious that both the legislature and the Courts work
towards closing the "loopholes" and gray areas in order to neutralize the influence of the controlling
shareholder. Therefore, in any case of a transaction with an interested party, and especially with a controlling
shareholder of a public company, it is vital to consult a lawyer with expertise in the field both before and on
an ongoing basis during the execution of the transaction and the receipt of the required approvals.

‘Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on
corporate law, telecommunication and international transactions. Nothing herein should be treated as a legal advice and
all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail:
afiklaw@afiklaw.com
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