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Afik & Co. marks the date of demise of Fiorello Henry LaGuardia (December 11, 1882 - September 20,
1947), who served as the mayor of New York in 1934-1945, helped a lot to save the Jews of Europe during
World War Il and promoted the establishment of the State of Israel.
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What is the weak link in the chain and who is the boss? / Osnat Nitay
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http://he.afiklaw.com/articles/a396 :niw'pa Xixn?
An article on the employer identity of employees in a
chain managed through franchise agreements - are
franchisee employees also employees of the chain?

The article was written by Osnat Nitay of Afik & Co.
The article in English may be found at the link: https://www.afiklaw.com/articles/a396
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In the absence of intent to defraud or deprive a creditor of the company there is no place to pierce
the corporate veil. Read more at: http://www.afiklaw.com/updates/15698
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Oppression in a company will be reviewed through the objective legitimacy of the expectations of
the party claiming oppression. Read more at: https://www.afiklaw.com/updates/15704
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A worker employed as an independent contractor and did not "integrate” into the workplace will
not be deemed an employee. Read more at: http:/www.afiklaw.com/updates/15706
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A force majeure contention requires showing of actions in advance and after materialization of
circumstances to prevent and reduce the damage. Read more at: http:/www.afikiaw.com/updates/15708
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An agreement will not be terminated due to a mistake in which the other party did not know and
should not have known about and when it is unjust. Read more at: http://www afiklaw.com/updates/15710
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The Israel Lands Authority must compensate a lessee for damage caused due to a negligent delay
in completing the transaction. Read more at: http:/www.afiklaw.com/updates/15712
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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What is the weak link in the chain and who is the boss? / Osnat Nitay ‘
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An article on the employer identity of employees in a chain managed through franchise agreements - are
franchisee employees also employees of the chain? The article was written by Osnat Nitay of Afik & Co.
Osnat Nitay is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty
of Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family
mediation certificate from the Gevim Center. The artice in English may be found at the link: https://www.afiklaw.com/articles/a396
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In the absence of intent to defraud or deprive a creditor of the company there is no
place to pierce the corporate veil

A company purchased pressure tanks equipment for a diving club operation of ILS 210,000, but the
equipment was not provided to it even though the consideration was fully paid. The shareholder of the
supplier was demanded to return the paid consideration personally.

The Court rejected the claim against the shareholder and held that there is no justification to hold the
shareholder personally liable to the company debt. A company is a separate legal entity and the veil of
incorporation can be pierced only in exceptional circumstances and by doing so attribute the company's
debt to the shareholder. Among these exceptional cases that may justify it, inter alia, is when the company's
legal entity is used to defraud or deprive a creditor of the company. The relevant date for such scrutiny,
whether the veil of incorporation should be pierced or if personal liability exists, is the relevant date when
the funds were transferred. Here, the purchase transaction was carried out about two to three years before
the company fell into insolvency which finally led to its liquidation in 2018. The company was still active in
2018 and at the time the money was wired the company was at a financial state that enable the supply of
the equipment. Therefore, the company was not used to defraud or deprive any person or a creditor of the
company and there is no place to impose personal liability on the shareholder either by virtue of piercing
the incorporation veil or by virtue of personal liability due to wrongdoing.
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Oppression in a company will be reviewed through the objective legitimacy of the
expectations of the party claiming oppression

A shareholder in a company that operated as a "quasi partnership" contended that his "partner" who serves
as the company's manager, runs the company in a way that deprives him of his rights by causing him to
invest further funds in the company.

The Court rejected the claim due to the agreements of the parties that only one of them will invest funds.
The purpose of the provision prohibiting the oppression of shareholders is to prevent various situations of
unfair distribution of the company's resources among the shareholders. An act will be seen as
disadvantageous if it damages the other party's legitimate expectations, and the answer to what constitutes
a violation of legitimate expectations will vary pending on the circumstances of each and every case. When
it comes to a company operating as a "quasi partnership”, it can be assumed that the legitimate expectations
of the parties include an expectation of joint and equal management of the company. Here it was agreed
that only one will invest funds and the investment in the company exceeded the preliminary estimate.
However, because the nature of the company's activity required the investment of a great deal of money
and from the beginning the parties mutually agreed that one party would finance the company's activities,
while the other would not invest money in the company, but would only contribute his skills to it, then there
is no oppression.
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A worker employed as an independent contractor and did not "integrate" into the
workplace will not be deemed an employee

A realtor hired as a freelancer contractor sought to be recognized as an employee after a 16-month period
in which he received sales commissions totaling ILS 10,000 plus VAT only.

The Court rejected the claim and held that there was no employer-employee relationship between the realtor
and the brokerage agency. The question as to the existence or absence of employment relations is done
by applying the "mixed test", which includes, inter alia, the test of integration on both its positive and negative
sides. In the positive aspect, one examines, inter alia, the extent of the employer's control over working
hours, the place of work, the division of tasks between the employees, the hierarchy between the various
employees, the method of payment and more. In the negative aspect, one examines whether the person
performing the work has its own business, or more precisely, whether integration into the workplace was not
done through its business. Here, the engagement agreement between the realtor and the brokerage agency
stated that the realtor is an independent contractor who provides his services against an invoice. The realtor
did not have a stiff work pattern, did not show up for work on fixed days or hours and he rarely participated
in team meetings. Also, the brokerage agency did not dictate to the realtor a course of action or an agenda
and the realtor knew that his remuneration was paid as commissions only and remained silent during the
entire period of his work. In addition, the realtor had his own independent business and continued to so act
even after the termination of the contract with him, while the agreement also allowed him to hire his own
employees for the purpose of fulfilling his work. Therefore, the realtor has not "integrated" into the workplace
and there is no employer-employee relationship in a way that entitles him to the payment of wages or any
employment rights.
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A force majeure contention requires showing of actions in advance and after
materialization of circumstances to prevent and reduce the damage

Apartment buyers demanded compensation from the contractor due to a delay in handing over the
apartment to them, where the delay was due to a delay in receiving the city's permit to start work, and even
though the contract between the buyers and the contractor stipulated an exemption from paying
compensation in the event that the delay was caused by circumstances beyond the contractor's control.

The Court accepted the buyers’ claims and ordered the contractor to compensate them for the delay in
handing over of the apartment. Contending for exemption from liability due to force majeure imposes on
the contender an obligation to prevent the occurrence of these circumstances both in advance and following
the materialization of such circumstances. Therefore, the party contending it would to be exempted from
liability due to force majeure or circumstances beyond its control only subject to a double test: it shall must
demonstrate that these are exceptional circumstances, otherwise it should have anticipated and prepared
for in advance, and it should stipulate the actions it took in retrospect in order to minimize the damage.
Here, it is a delay in receiving regulatory approval, which is not an unusual or unexpected matter.
Furthermore, this is a delay caused due to non-payment of municipal fees by the contractor. Thus, not only
did the contractor not prepare in advance, for example by setting a later delivery date, (thereby failing the
first test), or that it did not work tirelessly to obtain the approval when he learned of the delay in receiving it
(thereby failing the second test), but that failure to pay the municipal fees on time is what caused the delay
in the first place.
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An agreement will not be terminated due to a mistake in which the other party did
not know and should not have known about and when it is unjust

A couple sold their apartment but did not cooperate with the purchasers to complete the transaction because
they understood, allegedly, from their lawyer, that they had a 'right to withdraw' from the transaction subject
to the payment of liquidated damages.

The Court accepted the claim and held that the sellers are obligated to complete the transaction and fulfill
their obligations towards the purchasers. Under Israeli law, one who entered into the contract due to a
mistake and it can be assumed that if it were not for the mistake he would not have entered into the contract
and the other party knew or should have known about it, it is permissible to terminate the contract. If the
other party did not know and should not have known about it, the Court, at the request of the erring party,




may terminate the contract, if it deems it just to do so. Here, the agreement stated that if the agreement is
terminated due to a material breach, the breaching party will pay the other party liquidated damages in the
amount of 10% of the transaction. The agreement does not grant an "exit option" which allows any given
party to opt-out of the transaction by paying the liquidate damages and in any case, if such a right existed it
is the harmed party’s right (the purchaser) and not of the breaching party (the sellers) who may chose not
to consummate their obligations. The purchasers were not at all aware of the sellers' "belief", if actually
existed, because otherwise they would not have acted as they did when they paid the sellers' creditors a
total of ILS 800,000 as part of the consideration, sold their old apartment, enrolled their children in
educational institutions near the new apartment and even planned to renovate the apartment. Under these
circumstances, it is not just to order the termination of the agreement and the sellers must complete the
transaction.

NPOYN NN7UN 17w A1D'YN ARXIND DAY 771 7W2 1DIN NIXDY IR 'y v 1y

RpTN' A'OIN VDIV 1) ,wnw N DI7wn VOwN N ,03.09.2023 ,7x W' Wipn NIWA 1 TIT | [NIT 26895-11-17 X'n

Y'Y DY7TAM (I MT 07U AT 1DINN DN ARXINDI [ATA NN'DN 00N 7V NnNN X7 7Y 'wippn nivn
DY 19N NINN Y

DY 272N A2 DINN DX NIX97 D201 7NN 7R Wi NIYA D YAl Ny ann DX 72 0ownn N2
NN 7Y 0T 77021 ,n1 TN DR 7100 Y NIRINKND K'D DMLY NIYID QYD 7R Y nivn L7
719 IN2 Vi NINN 1IDNY WP QWX NTRD DYATY X1an7 DWNT DIYan NIfdTA *7¥2 0y N0'DN Ddon
7V 9 IMYn7 npoyn 'NIN M'wh X1anT Nt 717V 2wn ORI NPOoYN NNYWN1 Q'Y PN OX 10 AT
N71D1 '12'91 NIX W' D DINN DX NIDTY X71 DYNMIY) (WUN2 NJDYNN 7KW Wign DY L IRD  NIFdTN
NIDNN 'MT AV WD N2IAQ 271 1DINT 0121 AD'WAN IRXIND  .AZoyn DIT'{P7 'RKIND L,Yipa naxXIny
NIDNN MT 127 ,YiEn DNEtNn YA NMIvnun nnidal DNIRA DNIY 'S 7V 0F Y 19101 07'Y DNIRY
.N"Y 19N NINN Y72 1DINN DR NXON 7KW 'Wipn DIWA L D7 .a1D'Wn KPR D77 WA D DNIRY

The Israel Lands Authority must compensate a lessee for damage caused due to a
negligent delay in completing the transaction

The Israel Land Authority did not sign a leasehold agreement on time and as a result the lessee was required
to pay an increased capitalization fee, at the rate of hundreds of thousands of shekels.

The Court accepted the claim and held that the Israel Lands Authority was negligent and must pay damages
to the lessee. The Israel Lands Authority in its capacity as a public authority is responsible for the
management of State lands, including execution of a leasehold agreements with the rights holders. The
authority is required to inform the citizen who requested to lease a land, within a reasonable period of time,
whether there is a possible delay in completing the transaction and if the delay may lead to a change in the
terms of the transaction to the detriment of the lessee. Here, the Israel Land Authority delayed for about
two years and did not inform the lessee that there is a need to vacate a container that was placed on the
land, as a pre-condition for advancing the transaction. As a result of the delay the lessee suffered damage
in the amount of the difference between the capitalized lease fees that he paid at the end of the day,
according to a late and significantly higher assessment due to the increase in the price of the land and the
lease fees that he would have been required to pay, had it not been for the delay. Therefore, the Israel
Lands Authority is to pay damages to the lessee of hundreds of thousands of shekels.
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What is the weak link in the chain and who is the boss?/ Osnat Nitay*

A nationwide chain operates most of its branches through franchisees, where the franchisee is a separate company
that is not related to the chain - can any of the employees of a particular franchisee claim to be an employee of the
chain and not just the franchisee?

While in the past it was completely clear who employs each employee, in the modern world of employment,
sophisticated forms of employment have been created in which the relationship between the business owner and the
employee is not always clear. Thus, for example, a situation where an employee is employed by a manpower
contractor and then there are two sets of agreements - one between the manpower contractor and the business owner
and the other between the manpower contractor and the employee. This method of employment was sometimes
used to violate the basic rights of employees and the Labor Courts determined that it is not possible to evade the
employer's obligations by using an intermediary as a manpower contractor. Thus, for example, in a particular case
discussed at the National Labor Court in August, 2015, the question arose as to whether the employees of a manpower
contractor hired by a municipality are employees of the municipality and are entitled to the terms provided to
municipal employees, as it is not possible for two employees working side by side to receive different terms because
one of them will be deemed a municipal employee and the other an employee of the manpower contractor. The
Court examined for each and every employee the tests that examine whether a person is considered an employee of
an employer, and found that some of the employees are employees of the municipality despite being employed
through a manpower contractor.

An even more interesting issue arises when a chain does not operate stores on its own, but operates in the manner of
granting franchisees to open branches that are conducted uniformly as it dictates - there is no dispute that the
franchisee is a legal entity separate from the chain and the relationship between it and the chain is contractual, when
it manages its business (including the employment of its employees) independently and only subject to the set of
agreements with the chain, which seeks to ensure the quality of the services and that its reputation will not be damaged
due to the activity of a particular franchisee. Thus, while the franchisee is a separate company that manages the
particular branch and also employs the employees directly, the chain's procedures require that the employees look
and behave as employees of the chain even though they are not employees of the chain. In a case discussed at the
National Labor Court in August, 2023, employees of a franchisee sought to join as a unified trade union against the
chain itself in order to improve their employment conditions. The National Labor Court found that it will be possible
to compel the chain to conduct collective bargaining on the conditions of the franchisee's employees insofar as the
chain has a significant influence on the employment terms of the franchisee's employees. The more joint decisions
are made by the chain and the franchisee together on the terms of employment of the employees of the franchisee
and the more the chain influences the terms of employment of the employees in practice through the agreements
between the chain and the franchisee, which dictate the terms of employment, the more the chain can be deemed a
type of employer of the employees. However, in order for such a situation to arise, the level of influence must be
significant in such a manner that in practice, the employee's negotiation with the franchisee, who is the direct
employer, will actually be fruitless and pointless, as the economic control is de facto with the chain.

In that case, the Court found that the chain is not required to negotiate with the employees of the franchisees in order
to create a collective bargaining agreement that applies to them jointly, but this case shows the great importance of
using lawyers with experience in the field when drafting the contractual relationship between a chain and its
franchisees in order, inter alia , to prevent a situation in which the chain finds itself responsible for the franchisee's
obligations, including towards employees, which it had no intention of taking on.

‘Osnat Nitay is part of the legal team of Afik & Co. (www.afiklaw.com). Mrs. Nitay is a graduate of the Faculty of
Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. This overview does not constitute any legal advice and it is recommended to consult a lawyer
who specializes in this field before making any decision on the issues described in this overview. For more details: 03-
6093609, or by e-mail: afiklaw@afiklaw.com
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