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Afik & Co. marks the date of demise of Graham Chapman (08 January 1941- 04 October 1989) who was a

British actor, comedian and writer and one of the six members of the surreal comedy group Monty Python.
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How to Elect Between Wolfs, Sheep and Spam ? / Adi Marcus, Adv.
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http://he.afiklaw.com/articles/a397
An article on the limitations on Spam messages in
Israel and the exceptions thereto. The article was

written by Adi Marcus, Adv. of Afik & Co. The article in
English may be found at the link: https:/www.afiklaw.com/articles/a397
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The expected reform in the definition of "Israeli resident” and "foreign resident” in the
Israeli Income Tax Ordinance / Guy Hen, Adv.
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http://he.afiklaw.com/articles/a397a
An article on the reform in the definitions of the Israel
Tax Ordinance. The article was written by Guy Hen,
Adv. - an Israeli tax attorney who is an expert in Israeli

and international taxation. The article in English may be found at the
link: https://www.afiklaw.com/articles/a397a
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A company debt may be attributed to a shareholder who orders a service knowing that the
company is unable to meet its obligations. Read more at: http://www.afiklaw.com/updates/15754
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A bank that performs unilateral actions on an account without notifying the client may be deemed
as beaching its banking duties. Read more at: https://www.afiklaw.com/updates/15756
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It is possible to recognize the validity in Israel of a foreign judgment based on "law and justice™
considerations. Read more at: http://www.afiklaw.com/updates/15758
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It is not possible to contend a material breach when the breach is of an obligation to endeavor
only. Read more at: http:/www.afiklaw.com/updates/15761
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Supervision by a State authority over the functioning of its external concessionaire does not make
the employees of the concessionaire a State employee. Read more at: http:/www.afiklaw.com/updates/15763

"Ta'72 oMan?" Xin [RENN ' 7Y ANIMN YIin'yn AWK NNV NNXP NISIPNYT NN'T 1DWA? [N XY .

DA N'T NNDWN TWONA 'K ,"TA72 D1an Non?" Ivny' NN D Yalgn 9nivn N2 [pn o' 0ivn
http://www.afiklaw.com/updates/15764 :noon axage NI'FOY-WOI1 NINVNYT NIV NNXP NI'TNDYY

Apartments cannot be rented for short-term periods when the permitted use under the
condominium bylaws is for "residential use only". Read more at: http:/www.afiklaw.com/updates/15766
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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How to Elect Between Wolfs, Sheep and Spam ? / Adi Marcus, Adv. ‘
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An article on the limitations on Spam messages in Israel and the exceptions thereto. The article was written
by Adi Marcus, Adv. of Afik & Co. Adi Marcus, Adv. is an attorney in the office of Afik & Co.
(www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights, media law and
international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv
University and an international MBA from Bar llan University. She completed her internship at the Ministry
of justice under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18
months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal
department of the communications network "Noga Network" (Channel 2 of TV), with her last position before
the company merged with Channel 10, was head of department in the legal department and then, before
joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal

advice to artists and cultural figures, both in Israel and internationally. The article in English may be found at the link:
https://www.afiklaw.com/articles/a397
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The expected reform in the definition of "Israeli resident" and "foreign resident” in the
Israeli Income Tax Ordinance / Guy Hen, Adv.
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An article on the reform in the definitions of the Israel Tax Ordinance. The article was written by Guy Hen,

Adv. - an Israeli tax attorney who is an expert in Israeli and international taxation. The article in English may be found at
the link: https://www.afiklaw.com/articles/a397a
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A company debt may be attributed to a shareholder who orders a service knowing
that the company is unable to meet its obligations

A shareholder was required to personally pay its company debt while transportation services were ordered
but no payment was made.

The Court accepted the claim and held both the company and the shareholder accountable to pay the debt.
A company debt can be attributed to its shareholder by virtue of piercing the corporate veil. Piercing the
corporate veil is used in exceptional cases when it is clear that the separate legal entity of the company has
been misused, either to defraud or not to pay debts. Here, the shareholder acted to deceive the transportation
company and made it think that the company he owned was able to pay the debt while knowing that this is not
the case and even ordered additional transportation knowing that the company is unable to pay the debt.
Therefore, both the company and the shareholder, by virtue of piercing the corporate veil, must pay the debt.
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A bank that performs unilateral actions on an account without notifying the client
may be deemed as beaching its banking duties

A bank branch in Hod Hasharon took unilateral actions of withdrawing funds and restricting a customer
account without any prior inquiry and without an overdraft in her account, merely based on a televised
interview that was conducted with her.

The Court accepted the claim and held that the bank’s actions constituted a breach of banking obligations
to its client. A bank is obligated to act in good faith towards its clients. Thus, the bank must notify the
account holder before taking any unilateral action to pay off charges, credit, loans and the account, except
in extreme situations. Here, the bank withdrew money from the client’s account for immediate repayment
of aloan. In addition, the bank canceled loans and checks. The bank's actions were done unilaterally and
without prior notice, and all following a TV interview on Channel 10 in which she was interviewed about her
financial situation. Although the client was not in overdraft and there was no indication that the client would
not meet the repayment of the loan in full and on time, the bank did not bother to contact the client and did
not inquire with her before carrying out unilateral operations on her account. In doing so, the bank beached
its duties towards the client and will therefore compensate to her.
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It is possible to recognize the validity in Israel of a foreign judgment based on "law
and justice" considerations

A Court in France decided that the late divorce agreement signed and approved in France annuls the divorce
agreement that preceded it and which was validated by a judgment in Israel.

The husband's claim to recognize in Israel the foreign judgment was accepted and it was recognized for
reasons of justice. A foreign judgment has no binding legal force in Israel unless it undergoes an additional
legal procedure that grants it an "entry permit" into Israeli law. Such an "entry permit" is granted through
the Israeli Court's declaration of it as enforceable. Such a declaration can be given for reasons of justice.
Here, the parties signed a late divorce agreement abroad, which expressly canceled the divorce agreement
that preceded it. Initially the wife filed a claim for her right to receive additional compensation due to the late
agreement. After her motion was rejected, the wife turned again to the French Court with a request to
enforce the first agreement. It was only after that this request was also rejected and it was determined that
the first agreement was annulled, that she chose to ignore this verdict and open legal proceedings in Israel
on the basis of the first agreement and without revealing the existence of the foreign judgment. Hence, the
foreign judgment must be recognized due to reasons of justice and due to this recognition, it must be
determined that she is precluded from trying to enforce the first agreement.
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It is not possible to contend a material breach when the breach is of an obligation
to endeavor only

Many years after the formation of a partnership, it was discovered that despite its explicit declaration in the
agreement between the partners, one of the partners did not act in order to obtain the regulatory approvals
required for its entry into the partnership.

The Court rejected the claim that it was a material breach and the remedy of removing the breaching party
from the partnership that was sought for this reason. A material breach is one that was agreed upon in the
contract to be construed as a material breach or a breach for which it can be assumed that a reasonable
person would not have entered into that contract had such person foreseen the breach and its
consequences. Here, it is a case where not only did the parties refrain from defining a failure to attain the
approvals as a material breach, but that the receipt of the approvals was not required at all under the terms
of the agreement. In fact, at the time of the drafting of the agreement the parties themselves were content
with the partner's statement regarding the mere renewal of its efforts to obtain the necessary approvals.
Moreover, the lack of importance that the parties attached to receiving the approvals becomes more acute
when the absence of the requirement in the agreement comes after a period of six years from the
establishment of the partnership in which the approvals were not received. Therefore, it cannot be argued
that the parties would not have entered into the agreement in the first place had they known that the
statement was not true and that the approvals would not be obtained.
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Supervision by a State authority over the functioning of its external concessionaire
does not make the employees of the concessionaire a State employee

A shooting instructor employed at the National Police College by a concessionaire was terminated and
demanded to be recognized as a police employee.

The Court rejected the claim and held that there was no employer-employee relationship between the police
and the employee. The Police Ordinance defines the manner of recruitment of a candidate for service, the
manner of his initial employment and the course of the trial period. The police did not employ the employee,
did not recruit him to the police as required by law and he did not receive any salary from the police. The
State only supervised the services provided by the concessionaire, who even acknowledged its
responsibility as an employer towards that employee. The mere fact that a person works in the in the police
premises while carrying a weapon does not by itself indicate an employee-employer relationship. Thus, the
claim was rejected.
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Apartments cannot be rented for short-term periods when the permitted use under
the condominium bylaws is for "residential use only"

A company operating a short-term apartment rental business in a condominium located in Jerusalem,
despite the opposition of the apartment owners and contrary to the condominium bylaws.

The Court accepted the claim and prohibited short-term rentals of apartments in the condominium.
Condominium bylaws that state that the apartments will be used "for residential purposes only" cannot be
interpreted as allowing short-term rentals for business purposes. Here, about 5 apartments in the
condominium were rented out for vacation purposes through platforms such as Airbnb and Booking - in a
frequent manner which caused many inconveniences to the residents of the condominium. Not only is the
use of the apartments for "leisure" purposes and not for "residential" purposes as allowed under the bylaws,
but the use of the apartments constitutes the operation of a business in breach of the designation allowed
by law for "residential use" and without any business license. Under such circumstances, a permanent
injunction was issued prohibiting short-term rentals of apartments in the condominium.
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How to Elect Between Wolfs, Sheep and Spam ? /Adi Marcus, Adv.’

As in every election period, the elections for local authorities also flood us all with spam messages
urging us to vote or donate to the campaign of one candidate or another. The multitude of messages,
which sometimes seems bordering on the ridiculous, especially for those who have lived in several
cities in recent years and find themselves on the mailing list of several local authorities at the same
time, is an opportunity to re-visit the provisions of the Israeli spam law (beyond the obvious question
of: why would I vote for someone who keeps harassing me?).

The Israeli Spam Law (or in its full name "Section 30A of the Communications Law (Bezeq and
Broadcasting), 1982") aims to protect consumers from nuisance and invasion of privacy as a result of
the ability of advertisers to send commercial advertising messages in a concentrated manner to
consumers without their consent and without giving the consumer the option to avoid receiving the
messages. While the language of the law uses the term "advertising message", caselaw expanded the
definition and established its applicability to any "message that encourages contact between the
business and the recipient" including a newsletter or an offer of benefits, a discount code, etc., for the
purpose of discouraging business owners in the future. The law includes limitations and exemptions
that are important to be aware of, such as the right of a business owner to send messages without
receiving express consent as if the recipient's details were provided during negotiations for the
purchase of a product or service, provided that the messages are only regarding a similar service or
product and include the option to refuse to receive messages future.

The technology and platform on which the messages is sent does not change the rules applicable to
it. Thus, messages sent by bots or automated systems were recognized by the Court as subject to the
law and the Supreme Court even discussed the possibility of applying the law to messages sent within
social networks such as Facebook. While the Court did not set rules regarding the applicability of
the law to messages on social networks, it did show in its ruling a willingness to do so under the right
circumstances in a manner that requires business owners to be cautious and treat messages on social
networks with extra caution.

Another important issue is how recipients should be allowed to remove themselves from the mailing
list. While in the past most business owners resorted to the form of sending a link for removal, in
recent years it has been determined that the recipient should not be required to click on an external
link, but rather the recipient should be allowed to remove itself in the same manner as the original
message was sent. Thus, for example, if the message is sent by WhatsApp, the recipient must be
allowed to remove itself by sending a WhatsApp message, and if the message is sent by email, it must
be allowed to send an email back.

In conclusion, the spam law includes a number of essential points that justify legal consultation before
sending the messages in order to avoid a class claim or individual lawsuits and the payment of
unnecessary fines and compensations. And if we return to the issue of political messages, the law
expressly excludes spam messages concerning national and local elections and strangely does not
even require the possibility of removing from the mailing list - perhaps out of a paternalistic attitude
that a person should not be allowed to choose to be completely indifferent to a political campaign and
perhaps because it is just challenging to demand that the wolf enact laws to protect the sheep ...

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a
case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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The expected reform in the definition of ”Israeli resident”
and ”foreign resident” in the Israeli Income Tax Ordinance

Recently, a draft bill was published, within the framework of which it is proposed to update the
definition of "resident of Israel" and "foreign resident" in the Israeli Income Tax Ordinance'
("Draft").

Currently, an individual's residency as a resident of Israel or as a foreign resident is determined
under the center of life test. The complexity of applying the center of life test has caused
uncertainty regarding a person's residency. Therefore, the Israeli Tax Authority proposes to
establish a number of definitive presumptions® based only on the number of days the individual
and his family stay in Israel or abroad. Ifthe presumptions exists, the individual will be deemed
a resident of Israel or a foreign resident, as the case may be. In cases that do not fall within
those presumptions, the current law will apply, and residency of the individual will be
determined under the life center test.

Before we expand on the details of the Draft, we would like to bring to your attention several
important points:

1. The Draft has not yet gone through legislative procedures at the Knesset. However, it is
expected that the proposal in its current form or a similar one will be completed into legislation
in the near future.

2. There is the possibility that individuals who are classified according to the current law as
foreign residents will be classified after the approval of the Draft, as residents of Israel.
Therefore, we recommend to all those individuals who have recently immigrated or are
expected to immigrate abroad, to advance and regulate their status as non-residents with the
income tax authorities and the National Insurance Institute, before completing the legislative
procedures of the Draft.

The Israeli Income Tax Ordinance [New Version], 1961 ("Ordinance")
2presumptions that cannot be contested by either the individual or the Tax Authority

1 Azrieli Center (Round Tower), 36th FI.  www.sagilaw.com | office@sagilaw.com 36 I ,(912Y YTan) 1 IRV 1IN
132 Menachem Begin Rd., Tel Aviv 6701101 6701101 2'aN 7N ,132 12 DNID T
Tel. +97277-646-7030 Fax. +97277-646-7031 077-646-7031.0(79 077-646-7030 .70

www.afiklaw.com NI PTOIINY MY PON / |: | | \\ Afik & Co., Attorneys and Notary



Below we list the presumption:

The presumption which, if one of which exists, will deem an individual as a resident of

Israel:

Alternative The proposed law Notes

1 If in a certain year the individual stayed in | This test checks an individual's
Israel for 183 days or more and in the year | days of stay over two years
before or after the individual stayed in Israel
for 183 days or more.

2 if in a certain year the individual stayed in | This test examines an
Israel for 100 days or more; and the total | individual's days of residence
period of his stay in Israel in that tax year and | over three years;
in the two tax years preceding it, is 450 days Exception to the presumption:
or more. . :

the presumption will not apply
if in each of the above three
years the individual stayed in a
jurisdiction in which there is a
tax treaty with the State of
Israel® for more than 183 days
and is classified as a resident
for tax purposes in that country
(by providing a residency
permit from that jurisdiction).

3 If in a certain year the individual stayed in | This test checks the days of
Israel for 100 days or more and his spouse | residence of an individual in a
(including a common law marriage) is a | certain year as well as the
resident of Israel. residency of his spouse.

Emphasis on the above presumption:

1. If one of the alternatives listed above occurs, the individual will be deemed a resident of
Israel for the entire tax year.

2. The Draft states that an individual can still contend to be a resident of Israel only for part
of the tax year - for example, if the individual immigrated abroad during the year, he can
contend to be a foreign resident from the day he left.

Similarly, an individual who returned to Israel from abroad can still contend to be a resident
of Israel only from the day he arrived in Israel.

3. The rules for determining residency in the tax treaty prevail over the provisions of
binding presumption - for example, an individual who is defined as a foreign resident under
the relevant tax treaty, but is defined as a resident of Israel under the above presumption,
will be classified as a foreign resident.

Presumption which, if one of them exists, will deem an individual a foreign resident:

3The main jurisdictions of immigration that do not have a tax treaty with Israel are Cyprus, Hong-Kong
and Gibraltar
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alternative

The proposed law

Clarifications

his/her spouse spent less than 100
days in Israel and in each of those
years spent more than 183 days in a
treaty country and were classified
there as residents for tax purposes (by
producing a residence permit from
that country).

1 | In each of the years considered’, the | Exception to presumption:
W stayed less than 30 days in Presumption will not apply if within
srac the first 30 days of the first year or
within the last 30 days of the last year
(within the tax years considered), the
individual stayed in Israel for 15 days
or more
2 | In each of the years under review, the | Exception to presumption:
indn&lduaé; Iclld h1§/}11er sr;ouse stayed Presumption will not apply if within
©ss than ays I Istae the first 60 days of the first year or
within the last 60 days of the last year
(of the years under consideration), one
of the spouses stayed in Israel for 30
days or more
3| In each of the years under | Exceptionto presumption:
consideration, the individual and

Presumption will not apply if within
the first 100 days of the first year or
within the last 100 days of the last year
(within the tax years considered), one
of the spouses stayed in Israel for 50
days or more

In light of the above, we recommend to individuals who are staying abroad, to be careful
and stay up to 29 days in Israel, so that the decisive presumption that they are foreign
residents applies to them.

This is the end of the memorandum about the Draft to determine the classification of
individuals as residents of Israel or as foreign residents. As soon as the Draft is legislated, our
office will update on the subject.

4The "considered tax years" are defined in the draft as one of the following alternatives:
1. The tax year and the 3 tax years following it;
2. The tax year, the tax year before it and the tax year after it;
3. The tax year, and the two tax years before it.
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