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Afik & Co. Afik & Co. marks the date of demise of Johannes Kepler (December 27, 1571 - November 15,

1630), a German astronomer, mathematician and astrologer best known for his laws of planetary motion

known as the three "Kepler's Laws."
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When you say no, what do you mean? — on negative personal interest in corporate voting /
Doron Afik, Esq.
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http://he.afiklaw.com/articles/a400
An article on the ability to prevent a shareholder or
director from voting on decisions where his manner of
voting against the decision is clear in advance. The

article was written by Doron Afik, Esq. of Afik & Co.
The article in English may be found at the link: https:/www.afiklaw.com/articles/a400
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An agreement made in deviation from corporate authorization is valid if the counterparty did not
know and need not have known about it. Read more at: http://www.afiklaw.com/updates/15857
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contract for long-term relations is based on trust between the parties and cooperation in
completing conditions that were not originally agreed upon. Read more at: https://www.afiklaw.com/updates/15859
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Proof of unfair influence on a will by a beneficiary will lead to its invalidation. Rread more at:
http://www.afiklaw.com/updates/15861
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A supplier who agreed to waive a customer debt due to its bad financial status is not allowed to
demand the balance upon improvement in financial situation. Read more at: http://www.afiklaw.com/updates/15863
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Failure to remove software and its components at the end of the license period constitutes a
copyright violation. Read more at: http://www.afiklaw.com/updates/15865
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The mere possibility to correct a materiel defect in a bid submitted in a competitive procedure may
harm the principle of equality. Read more at: http:/www.afiklaw.com/updates/15867
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com




J'ON [NIT 11V / Anana ayaxna "7 iR My 7Y — NAIdNN X an'? X7 NNNIK NINYD

When you say no, what do you mean? — on negative personal interest in corporate
voting / Doron Afik, Esq.
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An article on the ability to prevent a shareholder or director from voting on decisions where his manner of
voting against the decision is clear in advance. The article was written by Doron Afik, Esq. of Afik & Co.
Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the
managing partner of Afik & Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct
professor at Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA program.
Doron's practice focuses primarily on international transactions, including mergers and acquisitions, dispute
resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution

course and the ICC Master Class for arbitrators and also serves as arbitrator. The article in English may be found at the
link: https://www.afiklaw.com/articles/a400
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An agreement made in deviation from corporate authorization is valid if the
counterparty did not know and need not have known about it

A company that owns a rental property discovered that the signatories changed the rental contract and
reduced the rent by more than 50% without obtaining the approval of the general meeting of the company,
as required.

The Court rejected the company's claims due to the lack of bad faith or negligence in the actions of the
lessee. While an action performed by an agent in deviation from the authorization granted does not bind
the principal, when we are dealing with companies, an action performed in deviation from the authorization
will be valid if the counterparty did not actually know and need not have known about the deviation. Thus,
the more significant a transaction is or the more it deviates from the ordinary course of business, the more
the counterparty will be required to examine the set of authorizations within the company, and vice versa.
Here, about it is two authorized signatories who are most closely involved in the activity of the lessor. Both
also served as the sole directors of the lessor, both had a significant percentage of its shares and also, and
most importantly, both were the representatives who signed the original lease agreement on the lessor’s
behalf. Under the circumstances, the lessee, which approved the amendment to the lease agreement, did
not act in bad faith or negligently in view of the representations presented to it by the lessor's authorized
signatories and thus the amendment to the lease agreement binds the lessor company.
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contract for long-term relations is based on trust between the parties and
cooperation in completing conditions that were not originally agreed upon

A singer entered into an agreement with a personal management and production company, which was
intended to be automatically extended in the event of a substantial deal. After the relationship between the
parties soured, the singer refused to enter into an agreement with a third party that had potential to
significantly advance her career, all in order to prevent the extension of the agreement.

The Court held that it was the singer who breached the agreement and canceled it unilaterally in a manner
that gives her managers the right to compensation. A contract between an artist and a personal manager
is a relationship contract, which, unlike a contract for a single transaction, is designed to regulate long-term
relationships, in the present and in the future. Such contract, by its very existence, must be sensitive to the
existence of future circumstances that were not expressly regulated by the contract when executed,
including through the establishment of mechanisms to change and add to the terms of the contract, and its
execution requires a high level of mutual trust and cooperation between the parties. During its existence,
the contractual relationship is enriched with additional or alternative agreements that the parties reach
naturally in the normal course of business, and therefore certain ambiguity in the language of the original
agreement, or certain contradictions, are expected and accepted. Here, the singer acted unilaterally and in
bad faith when she conditioned her approval to the offer, which had potential to bring about her success, in
changing the commercial conditions and refused to continue cooperating with her managers, in a way that
damaged the mutual trust and the ability of the parties to cooperate, and which are at the basis of a
relationship contract, and is therefore required to compensate the managers for breach of the contract.
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Proof of unfair influence on a will by a beneficiary will lead to its invalidation

A son who was excluded from his mother's will objected to the execution of the will due to cognitive
incompetence and unfair influence over the mother.

The Court invalidated the will due to unfair influence and incompetence of the testator. The Israeli law
stipulate that a will be valid only if by the time it was signed by the testator, it was qualified to distinguish its
nature and also it was not subject to unfair influence, so that the will does indeed reflect its true will. Here,
at the time the will was signed the mother was cognitively incompetent. In addition, she was exposed to the
unfair influence of the beneficiary as she was not independent, both physically and financially, and needed
assistance on a daily basis from the beneficiary who completely controlled the affairs of her property and
even took advantage of the trust that the deceased placed in her. Therefore, the will was invalidated.
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A supplier who agreed to waive a customer debt due to its bad financial status is
not allowed to demand the balance upon improvement in financial situation

A flower supplier agreed to waive a customer debt, but later regretted it.

The Court dismissed the claim and held that the waiver settlement must be honored. An agreement is
meant to create a balance in the distribution of risks and opportunities between the parties. A party that
took a risk upon itself (and alongside the risk also enjoy the chance), cannot contend that the risk fulfilled
itself and therefore it cannot pursue its obligations under the contract. A 'mistake' within the scope of the
risk that a party assumed within the contract cannot be considered a 'mistake’ that justifies the cancellation
of the agreement. Here, the supplier agreed to waive a debt of approximately ILS 130,000 at the request of
a long-term customer, the owner of a flower shop, due to financial difficulties it was having and which led
the shop owner to make settlements with various creditors. In retrospect, it became clear to the supplier
that the flower shop was working and did not close shop and therefore demanded to receive the balance of
the debt. The supplier made his considerations and agreed to waive the debt and choose a settlement that
would ensure payment of a portion of the debt, rather than leaving a higher debt "on paper", which included
a risk that he will not be able to collect it in full, or at all. The fact that the flower shop owner succeeded the
economic crisis and continued to operate the store, at the end of the day, does not mean that he cheated
or misled the supplier only because he indicated that there was a risk that he would not be able to repay the
debt. The supplier's 'wisdom' is only 'wisdom' after the fact and constitutes a risk that he consciously took
upon himself and as such does not justify cancellation of the waiver settlement.
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Failure to remove software and its components at the end of the license period
constitutes a copyright violation

A company did not renew an annual license to use computer software and did not remove the various
software components from its computers even though it was required to do so by the software developer.

The Court accepted the claim for copyright infringement and the company will pay compensation. Computer
programming is a work protected by law and using it without permission is a copyright infringement. Here,
the company used the software for about four years after committing to stop using the software and although
it should have removed the software and its various components from its computers, it did not do so.
Therefore, it is an infringement of copyright and the company will pay for the cost of use for the entire period
and is prohibited from making any use of the software or part of it in the future as well.
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The mere possibility to correct a materiel defect in a bid submitted in a competitive
procedure may harm the principle of equality

A bidder's bid in a competitive procedure for the selection of a transportation operator was disqualified due
to errors in the price bid.

The Court rejected the petition and held that the bid was duly disqualified due to a fundamental defect in the
bid that cannot be corrected. A public authority's competitive procedure is subject to the rules of
administrative law and the basic principles of tender law, primarily the protection of the principle of equality
and fair competition. Correcting a fundamental defect is not in line with the basic principle in tender law,
according to which the tender publisher determines the terms of the tender, which it is not allowed to change
after the submission of the bids, while the bidders must submit their bids precisely according to these terms.
Allowing a bidder to correct its error in retrospect transfers the power to the bidder and therefore may allow
improper room for maneuver compared to the other bidders and harms equality. Here, the defect in the
bidder’s proposal was not a trivial or technical defect, such as a mere calculation error, but rather a negligent
error concerning the incorrect pricing of essential components in the bid that led to additional errors and
made it difficult to conduct the final evaluation and comparison between the various bids. The mere fact
that the bidder did not abuse the room for maneuver does not change the fact that by having the possibility
to correct itself it actually enjoy an unfair advantage over other bidders. Therefore, the tender committee
was right when it determined that the bid should be disqualified due to a materiel defect that cannot be
corrected.




"22ON 1NT Y / NN NYANNA IDIDY SWIN 19933 DY — N3NINM NN NNY NI NININ HNYD

INY YN JPNVPPTN 2T OX YIANND 51D NOPPTY MNND) NYIANNA GRNYND NN KD FWIN IV VY N
0 YAN (T2 DY PN DX OWOIR PAIYA Y RINWD IASND 9157 NN DY) MHHIN NYONN NVONN D) NYIT
oY TOIMDN NI YD NVINDN TN YA NI DY IN NOPPTY NN MIAONN 12 ANND — MDY OUIN PV Y1)

DYOIR PAY N2 WY ON

NNIND NITINA” VTRV YAP X 11POYN LIVNHN N2 YTHD ANT DN IYIN PIYY PTHIN PINRIYIN MIANN PIN
MAON NNOY NN 2005 MW YWD TWUND ,NIPND NIPNND 1IN RINNND DTV IWUNRY RY N9 NNNN
MY TIY M PIN 29 DY MY, TIRN 0D 211D DY ,NNTINA I2T NYAP DY NPYY MPaya
MY IPORY NPIND NPOY NMIND 1D PINY DD XD VOV NI THPNDN NN NYIANN NYAY NN MDD

JOPIN N2 I9INA NPOY TN TIY OUIN PRIYI MY PN IYIN Py

IVIND NPOYN 2D PIY DTN PR IWRD D) IIPNY D12 SUON 1YY ¥YaP) NPNDY NN DINN DMIPNI
SUNY — AWINN XD NPOYNY 1PIY 1D ¥ ,N72N2 VIV NPIN DY HDD TIT2,NPIN DY TWUND : TOND RON
TINN 1IN IITHY PPN NVIIVN DY NTHY TH YIANND IR 19N XN 12 NN DY TIOO0 DY NIpna
2 DXNYY NN NINRD DIPNI IYOIN PRAY DN DIRY NON PN TNPH 1)) YIT) DN DIPN DD

2.12812 555 IRWI NN VIYND NN YA IMN YD VIVNN

VY ODINY) NTR DITYS 19010 LOVNN M TON 32,2023 ,720VIDA NN PHINKN VAVNN NP2 NIV NIPNI
LIVNN N2 MAIWNND O NIPY DRI NN 21T NN DM XINY TIN MINAN XOY NP LYY XINY DY
P93 XD DN 595NV ¥aP) (VX912 DINOYN MIXNN DOIPYN PN TWURD NPVIN NIAND MTOM NYT NpPrva
YOIND DIMIY DY PNNND ,INAND ,0O0WITIV) MMM OOYA DY P RO NPV MIINA D) KON NN MIHIN2
DY 0) NON (VNI XoN 270 NYOIT YW V21PN XN ONOY D2 DXNYD D) NPNDX 1IN YIANND OINYI IN)
PYNI NOMNNYI DMNMY DIPONI NN DY M)W OT DY NPININN NPVI NIANA POY NIPH IMNX .ONVPPT
.172NN 911779 MINXIIN NN MOYP NYIND IND NX D3V 92D VAVNN NP2 NPINT DY 2 TIDID YY) MomY
NNY VIV VAYNN N2 PN DI MAMY PYNI NOMINN NPV NN NMIN YA TNIDIDA IITHY NN
PIN POA YOV T INON MINMD WITI KD DD PTN PO (DY WY DIV 293) NI2NN DINND MAD MXIN

S0P KD 1IN NN N

PND” AN NN DY INMNY NIPY NN 1IN VIYNT N NIVY DINYD 7R ININ NN Dyavd 01900
LIVNT T YT HY NNIDNA NVVINY) PH-PMIN J37D NUMVN 2D N NNT NPTHINY 29 1N DT DINPIYN
NP HY2 DY MM MIRPOY NYINRD D12INY NOWY NN PYN DX2XNI VAVNN NP T MAIYNNON : (POYN
D19 DYN) DPNRY NPINT DY MNP P OINDN DMIPHNI NN 1IN YD ,2IW)) JOND NINY VIV
NPWT IND NONX ONPOY . (NYANN DINMIN TNYD NOUWYN HYID KN TOPND NWY JVIVP NN HYI IND
YD NN SYIAY NIVARND NPIOAN TYRD ,MOMY PYNI NOMINNN NIINA XPNTY ,MVI 1IN ONDPPNN
2117732 LOVNN N2 DY 1T NDI MAIYNN IYIND N0 DI PN ,NDD DN NIAND PIV NN YITTI JOVND NPNIY
NPNNI DY PT TNYN GOIV NI HAPY 1IWN,11POYN VAVNT NY22 TN RYNNY TYOIRTNI,NINY OY .1N72ND

ADANNY NPT IN MMM HYA NDID RYND DXNIDND DIND 2IDYY NN YOYa TIDID DY NIPN Y51 DINNA

)13 TP (www.afiklaw.com) mwy Prax TIwn S SN 9NN I P31 1I2) HNIWA TRDN PT TNV 1IN N PION P91 479y
NNDNI MIIY,INVNNIT IDINN NXIN GR) MY VIVNI 11O ,NYII N NMINPDY NIAID ,NPDIVI NPDINII MNPDY ,PYPIPN 0T ,mIan
D»NINDYA DIIDID 2N IYPNND TINRN DY NIWIN NI PPaX Ty DD MIaYN NVIDININA Executive MBA 0¥poy Ynan NN
Y0V NI DIVA N TPHDI NPPD PR .APHDIRDI NPORIY? NPNNNIL NI 717120 D) WHWNI (NN 1Y) LAYNT N2 YOMDY \INND
N ,03-6093609 : DD DXVIFY T NPPDI DININNDN DIRWINA NVINN Y3 NYAP DIV NT DINNA NNHNNT PT TNYA INY XUPIM NS

afiklaw@afiklaw.com. : Y70OPONN INVTN MYNONI

https://he.afiklaw.com/caselaw/12095 - (02.06.2005) 294 (1) ,9NIW> NTH 1 N1Ya MIVYN MID MYPWA TIY 3891/04 a1y |
https://he.afiklaw.com/caselaw/15847 - (11.08.2011) prya 1988 2 MTaYs MIYAP NIIN PN? .2 13 Ny NTHV 7236-05-11 (DHWYP) 977 - Swnb
https://he.afiklaw.com/caselaw/14241 - (18.09.2023) 209 1INH 13 17y INDN MW DT 4806-06-22 (PN) XN °
https://he.afiklaw.com/caselaw/2506 - (28.12.2016) Y2198 NIRY ) NPITN DN 7735/14 vy ¢

A

www.afiklaw.com IV PT I MV PPN / [ | | \l\ Afik & Co., Attorneys and Notary




When vou say no, what do vou mean? — on negative personal interest in corporate voting / Doron Afik, Esq.’

Those who are affected by a personal interest should not participate in the vote (although a director can
vote if the majority of the board is affected, and then a general meeting resolution is required, and a
shareholder can vote when affected by a personal interest if he declares it), but what about a "negative
personal interest" - a situation in which the expectation is that a director or shareholder will vote against
a decision simply because he is in conflict with someone who has a personal interest in it?

The Israeli Companies Law defines a "personal interest" broadly and the Supreme Court even stated
that it is "an open definition that looks to the future and which is intended to be filled with content on a
case-by-case basis", when it convicted Shlomo Eisenberg in 2005 of the criminal offenses of fraud, false
recording in corporate documents, offenses under the Securities Law and other offenses because when
voting in a public company he controlled he did not disclose that some of the shares he classified as not
affected by personal interest were indeed affected, thus illegally approving a transaction.

In other cases involving public companies, it was found that a personal interest can arise even when a
person does not have an interest in the transaction being approved, but to the contrary: when a
shareholder, usually a minority holder, has an interest in the transaction not being approved - for
example in the case of a proxy fight a shareholder which regularly votes against the position of the
controlling owner and because it is a public company there are cases where a special majority is required
among those not affected by a personal interest. In such cases, the Court sometimes ordered that the
minority shareholder is not allowed to vote at all.

In a case discussed in the District Court of Haifa in September, 2023, the Court went several steps
forward (or maybe better described as it trampeted forward while trampling on corporate law and the
principle of non-interference of the Court in the discretion of the corporate institutions of a private
company when there are no public investors who might be harmed), and stated that the rule applies not
only in public companies but also in private companies and not only to shareholders (who, as mentioned,
are required to declare their personal interest and then are allowed to vote and in a public company even
sometimes their vote is decisive, due to the untainted majority requirement) but also to directors. The
same case dealt with a private company held by two shareholders in equal shares and which was
managed as a partnership and due to a conflict between the shareholders the Court already exercised its
power to prevent oppression and gave instructions for the management of the company. As this is a
shareholder dispute in a private company that is managed as a kind of partnership, the court Could have
simply given additional instructions to the management of the company (as it finally did) and the verdict
was not required to analyze the issue at all, so the entire verdict is an obiter dicate (irrelevant statement).

In conclusion, when a shareholder says "no", sometimes the Court in a public company may find that that
shareholder said "no" for extraneous considerations or, as the Honorable Judge Michal Agmon-Gonen (cited
with agreement by the Supreme Court) beautifully defined it: non-interference of the Court in such situations
may lead to the approval of bad deals with a minority shareholder who is blackmailer (and again, because
in a public company in some cases only the votes of the untainted shareholders are counted and thus a minor
shareholder may actually become the control holder for the purpose of that vote). These considerations do
not necessarily exist in a private company, and certainly not in a company that is managed as a kind of
partnership, where caselaw allows such a shareholder to be extortionate and demand the dissolution of the
company for any reason, there is no reason to allow this blunt intervention of the Court in the management
of the company. However, certainly until the issue is clarified by the Supreme Court, it is vital to receive
regular advice from a lawyer with expertise in the field in any case of a shareholder conflict that may cause
arguments regarding the ability of a shareholder or a director to vote.

"Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik &
Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions, including mergers and
acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution course and
the ICC Master Class for arbitrators and also serves as arbitrator. Nothing herein should be treated as a legal advice and all issues must
be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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