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Afik & Co. marks the date of demise of Jewish-American author and philosopher Ayn Rand (February 02, 1905 -
March 06, 1982) mostly known for her 1943 novel The Fountainhead and 1957 novel Atlas Shrugged.
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Winning in a Tender or Gambling in the Casino /Shelly Wilner, Adv.
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https://he.afiklaw.com/articles/a408 v Kixn?
An article on tenders and the paramount importance
of getting legal advice not only in the field of tenders
but also in the field of the tender contract, before
submitting a bid in the tender. The article was written
by attorney Shelly Wilner from Afik & Co. The article in

=% English may be found at the link: https:/www.afiklaw.com/articles/a408
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The existence of a partnership will be decided according to the essence of the relations that
actually existed and not the parties’ original intent. Read more at: http:/www.afiklaw.com/updates/16200
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A loss of trust between company shareholders does not necessarily justify a separation. read more
at: https://www.afiklaw.com/updates/16202
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An agreement marked as a “draft” may still be deemed obligating if the signature is technical. Rread

more at: http://www.afiklaw.com/updates/16204
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Confirmation of a transaction based on lacking information and omission of essential details is
not valid. Read more at: http://www.afiklaw.com/updates/16206
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A vaguely drafted and forward-looking document will not be deemed a will. Read more at:
http://www.afiklaw.com/updates/16208
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A lessee is not liable towards a lessor for fire damage caused not due to its negligence. Read more at:
http://www.afiklaw.com/updates/16210
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Generally, a gift agreement cannot be cancelled unless the receiver behaved disgracefully. Rread

more at: http://www.afiklaw.com/updates/16212

D71yN AN 0'WIAR 'YX 7w 7077 D'WIAW7 NNX YOIIN L|IM0IRL T DY NIYIE P'9X TN 7¢ 'WIXPAN |'Tann XN '09YUn 7'9X
IX NIONY7 .TIwnn 701V DNA D'AINNA D' N'POYN N'7'An NN D'yNn D'70Y-D"'09WN DRI 'M'NAN 'WIXPN yTn 77101
qIo0 AT 'Tan ."NXI9NN NN'wN7 MR 197¥/N'on Xax" 2Imd? nanidal newsletter@afiklaw.com namst 7' nitw? wr nionoxn
NN59Y7 Y70 Xwi 7011 '0dWN YIV' 'TAN MINKA 'R 'Y 7D RY71 NIMwa vy 12711 DR 727 Nfavn? [N R DX Nty

http://www.afiklaw.com :nmTi7 D101 1axnY? .'nw7> NV7NN 727NN DIV 20N NN NITAVAY NI 7Y T )Y

Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Winning in a Tender or Gambling in the Casino /Shelly Wilner, Adv. ‘
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An article on tenders and the paramount importance of getting legal advice not only in the field of tenders
but also in the field of the tender contract, before submitting a bid in the tender. The article was written by
attorney Shelly Wilner from Afik & Co. Shelly Wilner, Adv. is an attorney in the office of Afik & Co.
(www.afiklaw.com). Her practice focuses primarily on the commercial and corporate law, litigation and real-

estate. Advocate Wilner holds a major in law from the Tel Aviv University. The article in English may be found at the link:
https://www.afiklaw.com/articles/a408
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The existence of a partnership will be decided according to the essence of the
relations that actually existed and not the parties’ original intent

An employee demanded from his employer rights arising from his work for it, despite a partnership
agreement signed between the parties before starting his work.

The Labor Court accepted the employee's contention because in practice the employee was not a partner
in the partnership that managed the business in which he was employed. The existence of a partnership is
conditional upon the fulfillment of three main conditions, among which is the joint management of a business.
The existence of the partnership will be examined under the essence of the relations that actually existed
and not according to the relations that the parties sought to establish. Here, despite the intentions of the
parties who signed the partnership agreement - to have a partnership between them for the purpose of
managing and operating a business - at the end of the day, as far as the employee's share in the partnership
is concerned, the provisions of the partnership agreement were not perfected and did not go into effect, all
the substantial decisions of the business, including that of its liquidation, were accepted by the other two
partners without the employee's participation and therefore the precondition of joint management of the
business was not met. Therefore, the essence of the relationship in practice was not that of a partner in a
partnership but rather that of employee - employer and hence the employee is entitled to the resulting rights.
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A loss of trust between company shareholders does not necessarily justify a
separation

Two shareholders got into a dispute. As a result, one sought to establish a separation mechanism between
them.

The Court rejected the motion and held that a loss of trust between the parties does not necessarily justify
separation. A loss of trust in a company managed as a kind of partnership may justify a separation, even in
cases where oppression has not been proven, because such a company is based on the expectations of
the parties to manage the company with mutual trust. Nevertheless, a decision of separation will be made
carefully, after review of the structure of the relationship between the parties, as well as a non-exhaustive
list of considerations such as: equity, good faith, the willingness of each party to resolve the conflict, the
degree of oppression, the holdings of each party and the amount of their investment, the benefit to each of
the parties vis-a-vis the damage that may be caused as a result of the separation, the affinity of each party
to the company, the power differences between the parties, etc. Here, beyond the loss of trust between the
parties, there is no indication that separation between the parties is the solution to the conflict. Therefore,
the motion was denied.
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An agreement marked as a “draft” may still be deemed obligating if the signature is
technical

Two parties negotiated the purchase of an apartment. The parties met to sign the agreement, which was
marked as a "draft", but the seller refused to sign due to a tax issue.

The Court held that no binding agreement was executed and therefore the buyers are not entitled to
damages for its breach. Israeli law stipulates that for the execution of a binding agreement, an offer,
acceptance of the offer, intention to execute the agreement and specificity (sufficient terms in the contract)
are required. Regarding the importance of signing the agreement, it is generally deemed a non-essential
matter, however, under certain circumstances, non-signing can be an indication of the parties' lack of
intention. Here, although the “draft” mark is not by itself an indication to whether the agreement is binding
or not, the decision of the parties to meet in order to sign the agreement is a clear expression of their intent
to enter the agreement. However, the the seller did not sign not merely as a technical act, but because she
objected to signing due to a tax issue and thus the sale transaction was not executed and the buyers are
not entitled to compensation.
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Confirmation of a transaction based on lacking information and omission of
essential details is not valid

A customer made a reservation through the Booking.com travel platform for accommodations in France.
Upon arriving at the accommodation on the appointed date, he discovered that his reservation has been
unilaterally canceled by the host because he had not made additional payments which were required for the
holding reservation.

The Court held that the platform misled the customer and is therefore obligated to compensate him for the
amount of the reservation. A travel agent, including a travel platform, is obligated not only not to mislead its
customers, but also to actively disclose material details about the transaction. In addition, as long as the
platform is required, for any reason, to present the transaction terms in a way that makes them difficult to
understand, it is the platform's duty to provide the customer with a clear summary of the transaction terms
so that he can make an informed decision regarding the contract. When an agreement contains a payment
obligation which date of payment is not agreed, payment is due within reasonable time considering the
circumstances of the matter, the contract and the type of obligation. Here, the platform did include in the
order form information regarding the obligation to pay the additional payments, but did not specify the
deadline for making the aforementioned payments, and the customer was within his rights to construe that
the aforementioned payments can be made within a reasonable time, that is, until the actual order date.
The platform presented the client with lacking information and omitted essential details, in a manner that
voids the client's confirmation of the transaction, as it was granted on the basis of a misleading
representation, and is therefore obligated to compensate the customer for his damage.
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A vaguely drafted and forward-looking document will not be deemed a will

A person has drafted a handwritten document which was written after his duly made will, in which it was
recorded that he intends to divide his property among his children as a will instead of his previous and
detailed one that was signed in the presence of witnesses.

The Court rejected the probate motion in lieu of the existing will because the document cannot be considered
a will, as it is at most a future and vague statement of intent. Israeli law defines that provisions of a will from
which it cannot be understood o whom it bequeathed or what the will bequeathes and which meaning is not
clear are void. Here, the deceased executed an early and detailed will in the presence of witnesses as
required, while in the later document he only stated that the property would be divided among his children
but did not specify what the property was and how it would be divided without a signature and witnesses.
Therefore, the later document cannot be probated as a will which replaces the existing will.
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A lessee is not liable towards a lessor for fire damage caused not due to its
negligence

A lease agreement set that the leased house in a good condition but during the lease, for circumstance not
related to the lessees, the house burned to the ground and the lessor demanded that the lessees pay for
the difference between the insurance proceeds and the value of the house.

The Court rejected the claim and held that the lessees are not liable for the fire damage. Pursuant to the
Israeli law, the responsibility of the lessee towards the lessor is as the responsibility of a paid custodian,
when the main purpose of the possession of the property by the lessee is not guarding it, but residence, in
which case the lessee is exempt from responsibility for damage not caused by its own negligence. Here,
due to a fire that broke out in the rented property from an unknown source, the lessees could not meet their
obligation according to the lease agreement to return the leased property clean, in good condition and intact.
As the fire did not break out due to the lessees’ negligence, the lessees cannot be held accountable for the
fire damage, despite the stated in the lease agreement and need not pay damages.
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Generally, a gift agreement cannot be cancelled unless the receiver behaved
disgracefully

A husband signed an agreement in which he gifted his wife real estate. After about a year he regretted he
signed the agreement, signed a power of attorney granting the rights to the real estate to his sons but did
not inform the wife about the cancellation of the gift.

The Court held that the gift agreement is valid since the agreement was signed with intention and also
because he did not notify the wife of the cancellation notice and his intention to withdraw from the gift. Israeli
law stipulates that the ownership of a gift passes to the recipient either upon its delivery or in a document
confirming it. When the gift is a real estate asset, cancellation is possible only in the event that the giver
proves disgraceful behavior on the part of the receiver and he must inform the receiver of the cancellation.
Here, a binding agreement was signed, there was no evidence of disgraceful behavior on the part of the
woman, and she was never sent a notice of cancellation. Therefore, it was determined that the real estate
would be in her ownership.
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Winning in a Tender or Gambling in the Casino /Shelly Wilner, Adv.

A tender is an offer to the public to enter into a contract with the tender holder, when the person who
meets the established criteria and offers the most suitable offer, wins the tender and contracts.
However, what if winning the tender means that it may actually cause damage to the winner under

certain circumstances? This situation is more like gambling in a casino, than competing in a tender.

Tender laws are subject to the principles of administrative law such as proportionality, the right of
standing and the right of a hearing. In addition, and despite the opinion sometimes prevalent among
State officials (regardless of their religious orientation), according to which they can also take the
position of God, State officials are also subject to obligations under contract law, because a tender is
considered a contract. Meanwhile, the State is also subject to the duty of restitution stipulated in Section
21 of the Israeli Contracts Law, including in the case where the contract depends on a condition
precedent that is not met. Due to the inherent inequality between the State and the individual, as well
as the authority's monopolistic power in tender, the authority also has an increased duty of good faith

and is required to comply with the principles of administrative law as well as contract law.

Thus, for example, in a petition submitted in August, 2023, which even reached the Supreme Court,
a bidder in the tender for the management and development of a land quarry demanded to revoke a
precondition in the tender, which stated that the winner would be required to pay millions of shekels
in Land Authority permit fee, but if the quarry expansion plan is not approved, it will not be entitled
to a refund of this payment, even if the reason is beyond the winner’s control. The meaning of this
tender clause is in fact that the bidder involuntarily turns into a gambler. In that case, the bidder
understood this and moved the Court to demand that the tender be amended, but sometimes bidders
bid without understanding the true meaning of winning the tender. For example, a case handled by
our office and discussed in the District Court of Tel Aviv in October, 2009, dealt with a tender for
the operation of the catering services at the Ramat Gan Safari and the case was even appealed to the
Supreme Court. Only thereafter did the winner (who also won the legal case) discovered that it could

not provide the services under the tender and had to find someone who would step into its shoes.

In light of the above, it is extremely important to read the tender documents (including the terms of the
contract which are part thereof) carefully and consult with an attorney with experience in the field of tenders
and with an attorney with experience in the field of the contract that is part of the tender. While many tenders
seem prima facie simple participation in such seem to only involve filling out forms, submitting an offer in

a tender without carefully examining its terms is tantamount to gambling in a casino.

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution
of lasting powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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