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The Options Following the Last Option — On Divorce and Options / Gilad Bar-Ami, Adv.
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http:/he.afiklaw.com/articles/a444
An article on the question of whether employee stock
options granted to a married employee, or one who
~ married before they were vested, are deemed joint
property of the employee and his or her spouse. The
article was written by Attorney Gilad Bar-Ami of Afik &

Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a444
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Assets of a trust actually controlled by a spouse will be deemed assets to be balanced upon divorce.

Read more at: https://www.afiklaw.com/updates/18124
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In oppression of a shareholder resulting in the purchase of shareholder's shares by the other the
price will be determined as at the date of the deprivation. Read more at: https://www.afiklaw.com/updates/18126
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It is forbidden to use a company name which may mislead the public that it is another company. read

more at: https://www.afiklaw.com/updates/18128
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If a divorce is not arranged upon demise of one of the spouses the other will be deemed married to
the other even if were separated. Read more at: https:/www.afiklaw.com/updates/18131
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An employer is not permitted to use the tips received by his employee to pay social benefits without
the employee's consent. Read more at: https:/www.afiklaw.com/updates/18133
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A contract interpretation that leads to an absurd result cannot be accepted even if the agreement
sets a broad discretion. Read more at: https://www.afiklaw.com/updates/18135
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When parties agree on a transaction and only the drafting of the agreement remains negotiation in
bad faith is a breach of agreement. Read more at: htps://www.afiklaw.com/updates/18137
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every second
week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli related
issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list please
send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The Afik News
bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained in the Afik
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The Options Following the Last Option — On Divorce and Options / Gilad Bar-Ami, Adv. ‘
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An article on the question of whether employee stock options granted to a married employee, or
one who married before they were vested, are deemed joint property of the employee and his or
her spouse. The article was written by Attorney Gilad Bar-Ami of Afik & Co. Gilad Bar-Ami is
senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing primarily on
commercial law, corporate law, telecommunications law (transactions and regulation),
international transactions and imports. The article in English may be found at the link: https://www.afiklaw.com/articles/a444
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Assets of a trust actually controlled by a spouse will be deemed assets to be
balanced upon divorce

A husband regularly transferred most of his income to trusts, in which he acted as the protector. The trusts
were formally administered by independent trustees but were actually controlled by the husband through
letters of wishes enforced by the abuse of his powers as the protector of such trusts.

The Court held that the trusts’ RES should be part of the balanced property at the divorce due to the
husband's absolute control over the trusts and the trusts’ RES. The balance of resources arrangement
stipulated in Israeli law grants each party half of the property accumulated during the marriage. When there
is an absolute and single identity between a sole shareholder and a company, then the company and the
shareholder should be deemed as one for purposes of assets balance at a divorce, even without piercing of
the corporate veil. Here, the husband formed various trusts through a third party, transferred to them most
of the assets accumulated during the marriage, creating a false representation of separation between him
and the assets, while in practice he retained complete control by means of letters of wishes to the trustees,
the execution of which was enforced by replacing the trustees by virtue of his authority as the protector of
the trusts. Hence, there is an absolute similarity between the husband and the companies held by the trusts
and their assets should be balanced even without piercing the corporate veil and the husband should not
be allowed to prevent his wife from her share by means of the misrepresentation he created.
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In oppression of a shareholder resulting in the purchase of shareholder's shares by
the other the price will be determined as at the date of the deprivation

A minority shareholder of a company in the hotel industry demanded that the control holder purchase his
shares due to his oppression in 2017 and that the purchase will be at a higher value prior to the Covid-19
epidemic that erupted in 2020 and affected the hotel industry.

The Court held that for the purchase of the shares the value of the company and the shares of the acquired
party should be assessed without taking into account the effects of the Covid-19 pandemic that occurred
after the date of the dispute. Generally, at the purchase of company shares by one shareholder from the
other due to oppression, the company's value and the value of its shares for such purchase are assessed
as at the date of oppression of the shareholder, the date of filing a claim, or a date in between. Here, the
dispute arose in mid-2017, long before the restrictions on the hotel industry due to the covid-19 pandemic
came into effect in 2020, so that at such date the impact of Covid-19 on the hotel industry could not have
been anticipated. Therefore, the value of the company is to be estimated without taking the Covid-19
pandemic into account.
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It is forbidden to use a company name which may mislead the public that it is
another company

A man founded a company with a name that includes his full name. Thereafter, members of his family
founded a company with a name that also includes the shared surname and deals in the same areas of
activity. However, after decades of activity and an agreement between the parties that the first company
would be able to use the full name of its founder but not the family name disjointedly, the first company was
sold to a third party who sought to continue using the company’s name despite not bearing the same
surname.

The Court dismissed the second company’s contentions due to the absence of concern of deception
resulting from change of ownership. The Israeli Companies Law allows the Court to order a company to
cease using a name that is misleadingly similar to the name of another company. The examination of the
chance of deception is done by means of the deceptive similarity test, which includes three main sub-tests:
the test of appearance and sound, the test of the type of goods and the circle of customers, and the test of
the other circumstances of the matter. All is in order to protect the consumer from making the mistake of
thinking that it is contracting with another company. Here, the issue is not changes made to the company’s
name, but rather the continuation of the use of the name agreed upon by the parties following a change in
ownership of the company. This change has no effect on the name itself or on the concern of misleading
the consumers, hence there is no justification for restricting the company's rights to continue using its own
name.
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If a divorce is not arranged upon demise of one of the spouses the other will be
deemed married to the other even if were separated

When the father died without a will, the daughter contended that her parents were separated and did not
maintain a joint household in the last years of their lives, and therefore the mother is not entitled to half of
his estate and should not be recognized as an heir.

The Court found that for purposes of inheritance the parents are deemed married and therefor the mother
is entitled to part of the estate. The Israeli law of inheritance states that in the absence of a will, the heirs
are the deceased spouse at the time of demised, as well as the children and their descendants. If a divorce
is not arranged, the spouses should be deemed married under the Law of Inheritance and the nature and
quality of the relationship between the married spouses is irrelevant, including in cases where they lived
separately at the time of death. Here, the parents were indeed separated for several years before the
father's demise, but the mother occasionally lived in the shared home and no divorce proceedings were
conducted between them. The mother is therefore entitled to her share of the estate.

TAIYA NNDON K77 NIIRXIO I'NIMDT DITYNY ITAIY 72'7W TUNL WIN'Y NIYYY? 'RWA 12X j7'oun

[NOF'72 NXY7 ,N12'7 LI NTI NIVOIYA ,NTIA? ¥R |'Th N2 ,22.06.2025 n"ya |I'¥7 (WX 01907x 12w 1 'NXI N n7'n 30310-05-24 v'"y
9 X' 0 (D'7'oyn) 11X %X ,0TIRITR NI 22A (D'TA) 212'Y DAY ,17T1A-79IX NI

nu'7Nn ,2019 miwa .NSnNIyn 0'9'0 NOIPN DY NXR 1727 "1aY" Dprrn NTyona 17oyIinY DX
NIIRXIO NPT DI7wn MM X7 0'9'uonn 20% nid7 ,0Tavn NNdon X771, TTY-TN DINA NTyonn
17 TANNT ITYNRIY NIANRNN FTYNA 1071 K17 DITANN DTN NN NIvaoni

YNXA7 'RYD proyn LIX'DY 0'RIT DITAIVN P71 T K7W NWY1 DD0NN 'YW D L,V NTIAYY 'YIRD TN N2
YAIT TAIY2 YAI9N NTIAYN 'KINA 'Y ,NRT DY . TAIYN NNdoN X477 ,*TT¥-TN |9IX2 NTIAyN N T0a D' I'Y
DI7YUN7 11X 0'9'0 '9001 WNNWNT 'RYD 7'0yn L7730 .NTIN NN9ND AWN'7 WY ,NTTY DAL, INND0N DX
JIMRNIO NIWIDN NIRRT LIMNINAN I PRIXXIN 1107 D'MIDO0 0NN NID17 'RY KIN |'RI,D'TAIVN 7w DDY
N'IN2 2T LK TRV 7W DY NYIIDN NNd0N2A NININ N9FZIN WX ,NANIN N'TIN NN XIN 7797 27nn
NNdON NN X7 D'TAVNY 71 K7 UKD 1YWY AXRM NNd0oN NYAITE ATIND N7 NWany Nain nirin
,)2'97 .17 TANNT ITYNRY NIARNN YUY 10771 XIL,D'WTN 0'Ad0N 72V INNN X7 DY X7R ,'11'W7 nwion

.D'TAIYN NIXDY? 7'oynin V1 "7 X7 1YXIA 0'9'0NN D*IDN

An employer is not permitted to use the tips received by his employee to pay social
benefits without the employee's consent

Waiters employed at the luxury restaurant "Segev" received their salary from a shared tips pool. In 2019,
the restaurant unilaterally decided, without the employees' consent, to deduct 20% from the tips to fund
social benefits and related contributions. The employees objected to the change and even took
organizational steps to oppose it.

The National Labor Court held that the change to the agreement was unlawfully made and therefore, the
employees are entitled to compensation. An employer may unilaterally implement changes to work
arrangements without the employee's consent. However, any change to the detriment of employee’s terms
and conditions of employment requires the employee’s consent, without which it may constitute a breach of
contract. Generally, an employer may use tips money only to pay employees' salaries and is not allowed to
deduct sums from it to cover expenses or liabilities, including social benefit contributions. An exception may
be made by formulating a deviating contractual clause, which validity depends on the employee's explicit
and informed consent. Here, the clause in question is a deviating contractual clause that touches the core
of the agreement and requires full permission for the change. Not only did the employees not give explicit
consent to the change, but they also did not sign new contracts and even took steps to oppose it. Therefore,
the deductions from the tips were made unlawfully and the employer is to compensate the employees.

AN YT Z717'Y yaip 0doNN OX DA NJ19IN ARXINY AX'ANA ATIN NRWIS 7297 [N XY

X772 DR 09IWN 1D L,19'-2'aX 7N DI7wn VOWN N ,22.06.2025 'nn 1 'NRI 171a 56204-12-21 X"n

JIWUN TN TRV 9720 1770 M 2"n 3470w 02 0TTYN TRRY ONKY .WNann N'YNNA ' Thin DY TTY Y
TN T 7V 2N2M TNY NVWN D' WK L 7T20W NUWN NIX QW' 971a0 TN 1'97 NW97 1ynan DrTTYn
.NVYN 7721 NN TN 7Y VIR 72A 1KY w0 M7, 7RNN NOY DY AYINY DIpN Thnn

T¥N 7Y INVYWA 72w NVYWNN 770 2'wUn% NVYN DR 772¢ TN 791 1910 NWON 0d0N D,V VOYNN N
w7INN 270 DI N7 2% 0'wa NXRTEL,N20I190 11Y7 197 71 K71 INYON 1% ndon w7 vt 9900 9Tan
['NI DAY NIRYI9NY X' NIYAYNN ,NDI9IN NRXINT? 072 0d0N NNRYAD TWKD ,9012  .ATIN O 2y
v 'Mm7a 1'nY NDwNN 270 NAWN L[XD .ATIND DIYP |9IX7 "WKRA AN NYT 721p'w ATINY 187 oK DA ,n"72777
NOWN XI7N2 P'TRNT 77210 TY7 QTWOKNY X'NY N'7ONY7 XLVIN ,NVYN 7721 NN XN ¢ Yipa 7213 1'RYI
270 DM NP7 XVINENIYON NNA0N1 771N TY? [NIY DY 21'w 79 711 DNNI'ORID 91X IN17Y11Y

X120 XN 7Y INVWA 720 DY 2'WNT 117Y1 97N TYN NIRWAD DR 7277 'R 0190




A contract interpretation that leads to an absurd result cannot be accepted even if
the agreement sets a broad discretion

Two parties each held half of a plot of land. After one discovered that approximately 34 square meters of
its share had been taken by the other, the parties reached a compromise under which the other would return
the taken land, with the location of the returned land to be chosen by it. The area returned was distant,
inaccessible, and not adjacent to the land of the party from whom the area had been taken.

The Court held that the compromise agreement had been breached and the party that had taken the land is
required to return a portion of the land adjacent to the land of the aggrieved party. Generally, a contract
should be construed in light of its purpose, rather than solely by its formal language, considering the principle
of good faith that governs contractual performance. Furthermore, when the interpretation of a contract leads
to an absurd outcome, it indicates that the interpretation is flawed and should be rejected, even if the contract
grants a party broad discretion regarding its performance. Here, the return of a portion of land that is
inaccessible and not adjacent to the land of the party from whom the land was taken undermines the purpose
of allowing the aggrieved party to fully and practically possess the land owned by them. It thus constitutes
a misuse of the discretion granted to the encroaching party under the compromise and breaches the principle
of good faith. Therefore, the interpretation advanced by the encroaching party must be rejected, and land
adjacent to the aggrieved party's property must be returned.
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When parties agree on a transaction and only the drafting of the agreement remains
negotiation in bad faith is a breach of agreement

A parties signed a lease agreement alongside a document entitled 'Option to Purchase a Property' which
stipulated that the apartment will be sold during the lease period or at the end thereof and the parties will
jointly act to finalize a sale contract. In practice, the lessor did not agree to make any changes to the sale
contract draft and demanded that the ‘lessee’ vacate the apartment.

The Court accepted the lessee’s claim and held that there was an agreement between the parties to sell the
apartment and that such should be enforced. The starting point for interpreting an agreement is its language,
but when it is not unequivocal, the Court is also required to consider circumstances external to the
contractual text, on the basis of which the intentions of the parties at the time of concluding the agreement
must be examined. The classification of the type of transaction is done according to the essence and not
necessarily by the headline they chose to give to the contract. Here, the parties intended to execute a 'sale'
transaction, but the transaction was artificially split into two contracts, a 'lease contract and an 'option
contract. In practice, the parties agreed on material details of the transaction: the identity of the parties, the
nature of the transaction, the identification of the sale, the consideration and the burden of bearing the tax.
The reason the sale contract was split into a lease agreement was, infer alia, due to tax considerations on
the part of the lessor. The failure to sign a sale agreement between the parties stemmed solely from a lack
of good faith and unreasonable demands on the part of the lessor, including the requirement to sign the sent
draft sale contract within only two days, otherwise the negotiations would immediately end. Under these
circumstances, the agreement will be enforced and the parties will act in cooperation and in good faith to
formulate contracts and if they do not do so, a receiver will be appointed for the sale of the apartment.
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The Options Following the Last Option — On Divorce and Options / Gilad Bar-Ami, Adv."

Divorce, by its nature, is the last option in marriage, but what about (life and) options? How do we divide between the

spouses stock options that were granted/vested/exercised before/during or after the marriage?' Does a spouse have a right
to options that were granted to the other spouse before the marriage but vested or exercised during it? Likewise, does the
spouse have a right to options that were given during the marriage but vested or exercised thereafter? What is the proportion
of the right and how should such be valued — based on their value at the time of the divorce or based on the consideration
received upon their actual exercise, even if it occurs years after the divorce?

The Israeli Spousal Property Relations Law, 1973, generally stipulates that upon the dissolution of a marriage (or at an
earlier date to be determined by the Court as the "Separation Date" of the spouses), each spouse will be entitled to half of
the other's assets. Granting stock options to an employee serves as a benefit plan’. The employee receives options that can
be exercised after a certain period (vesting), at the end of which he is entitled to exercise the options to purchase the
company's shares (at a predetermined price), while the employee may enjoy a financial benefit in the value of the difference
between the price of the option and the share price at the time of exercise. Stock options can be used for various purposes,
(e.g. recognition for past achievements, incentivizing future achievements, or combination thereof). The purpose
determines whether the asset is one which both spouses have rights therein and the proportion of the spouse's rights therein.

In a case heard before the Tel Aviv Court in August 2007, stock options were granted before the marriage and few days
after the marriage the employer was acquired, which led to the immediate vesting of all the options. The Court held that
the spouse had no right to the options as they were given for work performed, primarily, before the marriage. This was
although, originally, a precondition for the vesting of the options was continued employment in the company.

In a case heard before the Kiryat Shmona Court in November 2021, it was found that stock options granted shortly before
the divorce and vested thereafter were granted for the employee's past and future performance. This analysis was based on
the fact that this was a veteran company and a senior employee who received more options that what he previously received
as a new employee and it was held that his spouse was entitled to half of the options vested during the marriage .

But what about the value of the options? As a rule, Israeli law prefers the principle of “clean separation” and the partition
of assets at the time of the divorce. However, when it comes to options that are not transferable or tradable on the stock
exchange, the implementation of this principle involves a number of difficulties, including the non-alienability, the
difficulty (especially in start-up companies) in evaluation, and the violation of the principle of equal opportunity that was
created during the marriage, as the value of the options at the time of the divorce may be negligible compared to the fact
that at the time of realization, and taking into account that the provision of the options constitutes 'compensation' for a low
salary, the result is that the employee's spouse is forced to make do with a low salary during marriage and is also prevented
from benefiting from the non-monitory 'compensation’. In that respect, in a case heard in the Lod Court in 2018, it was
found that due to the aforementioned reasons the options must be exercised in practice and the consideration must be
transferred to the spouse based on her proportion in the options.

In conclusion, determining the proportion of the spouse's rights in the options, as well as their value, is a complex issue that
also depends on the precise wording of the document regulating the grant of options’, and it is necessary to consult with an
attorney who is knowledgeable in the field before drafting or signing such an agreement and certainly in the case of a
domestic dispute in which such rights are involved, it is important to be accompanied not only by a domestic relations
lawyer but also by an attorney with experience in accompanying startup companies.

*Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), focusing primarily on commercial law, corporate law,
telecommunications law (transactions and regulation), international transactions and imports. For additional details: +972-3-6093609 or at the e-mail:
afiklaw@afiklaw.com
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Las opciones que siguen a la ultima opcion — Sobre el divorcio v las opciones / Gilad Bar-Ami, Adv.

El divorcio, por su naturaleza, es la ultima opcion en el matrimonio, pero ;qué pasa con las opciones (de la vida y) las
opciones? ;Coémo dividimos entre los conyuges las opciones sobre acciones que se otorgaron/adquirieron/ejercieron
antes/durante o después del matrimonio?' ¢ Tiene un conyuge derecho a las opciones que se le otorgaron al otro conyuge
antes del matrimonio, pero que se otorgaron o ejercieron durante el mismo? Del mismo modo, ¢tiene el conyuge derecho
a las opciones que se otorgaron durante el matrimonio pero que se otorgaron o ejercieron posteriormente? ;Cual es la
proporcion del derecho y como debe valorarse, en funcion de su valor en el momento del divorcio o de la contraprestacion
recibida en su ejercicio efectivo, aunque ocurra afios después del divorcio?

La Ley israeli de relaciones patrimoniales conyugales de 1973 estipula en general que, tras la disolucion de un matrimonio
(o en una fecha anterior que determine el tribunal como "fecha de separacion" de los conyuges), cada conyuge tendra
derecho a la mitad de los bienes del otro. Otorgar opciones sobre acciones a un empleado sirve como un plan de beneficios”.
El empleado recibe opciones que pueden ejercerse después de un cierto periodo (vesting), al final del cual tiene derecho a
ejercer las opciones de compra de las acciones de la empresa (a un precio predeterminado), mientras que el empleado puede
disfrutar de un beneficio financiero por el valor de la diferencia entre el precio de la opcién y el precio de la accion en el
momento del gjercicio. Las opciones sobre acciones se pueden utilizar para varios fines (por ejemplo, reconocimiento de
logros pasados, incentivo de logros futuros o combinacion de los mismos). La finalidad determina si el bien es uno sobre
el que ambos conyuges tienen derechos y la proporcion de los derechos del conyuge sobre el mismo.

En un caso examinado ante el Tribunal de Tel Aviv en agosto de 2007, se concedieron opciones sobre acciones antes del
matrimonio y, pocos dias después del matrimonio, se adquirié el empleador, lo que dio lugar a la adquisicion inmediata de
todas las opciones. El Tribunal sostuvo que el conyuge no tenia derecho a las opciones que se le habian dado por el trabajo
realizado, principalmente, antes del matrimonio. Ello fue aunque, en un principio, una condicion previa para la adquisicion
de las opciones era la continuidad del empleo en la empresa.

En un caso celebrado ante el Tribunal de Kiryat Shmona en noviembre de 2021, se determin6 que las opciones sobre
acciones concedidas poco antes del divorcio y adquiridas posteriormente se concedieron por el rendimiento pasado y futuro
del empleado. Este analisis se baso en el hecho de que se trataba de una empresa veterana y un empleado de alto rango que
recibia mas opciones que las que recibia anteriormente como nuevo empleado y se sostuvo que su conyuge tenia derecho a
la mitad de las opciones otorgadas durante el matrimonio.

Pero, ;qué pasa con el valor de las opciones? Por regla general, la legislacion israeli prefiere el principio de la "separacion
limpia" y la particion de los bienes en el momento del divorcio. Sin embargo, cuando se trata de opciones que no son
transferibles o negociables en la bolsa de valores, la implementacion de este principio implica una serie de dificultades,
incluida la inalienabilidad, la dificultad (especialmente en las empresas de nueva creacion) en la evaluacion y la violacion
del principio de igualdad de oportunidades que se cre6 durante el matrimonio, ya que el valor de las opciones en el momento
del divorcio puede ser insignificante en comparacion con el hecho de que en ese momento De esta manera, y teniendo en
cuenta que la provision de las opciones constituye una "compensacion" por un salario bajo, el resultado es que el conyuge
del trabajador se ve obligado a conformarse con un salario bajo durante el matrimonio y también se ve impedido de
beneficiarse de la "compensacion" no monitoria. A este respecto, en un asunto tramitado en el Tribunal de Lod en 2018,
se considero que, por las razones antes mencionadas, las opciones deben ejercerse en la practica y la contraprestacion debe
transferirse al conyuge en funcion de su proporcidn en las opciones.

En conclusion, la determinacion de la proporcion de los derechos del conyuge en las opciones, asi como su valor, es una
cuestion compleja que también depende de la redaccion precisa del documento que regula el otorgamiento de opciones®, y
es necesario consultar con un abogado conocedor de la materia antes de redactar o firmar un acuerdo de este tipo y, desde
luego, en el caso de una controversia doméstica en la que estén involucrados tales derechos, Es importante estar
acompaiiado no solo por un abogado de relaciones domésticas, sino también por un abogado con experiencia en el
acompafiamiento de empresas emergentes.

*Gilad Bar-Ami es abogado senior en Afik & Co., Abogados y Notarios (www.afiklaw.com), centrandose principalmente en derecho comercial,
derecho corporativo, derecho de las telecomunicaciones (transacciones y regulacion), transacciones internacionales e importaciones. Para mas detalles:

+972-3-6093609 o al correo electronico: afiklaw@afiklaw.com
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2 Ver Sobre las opciones para conceder opciones/Doron Afik, Esq., Publicado en Afik News 420 21.08.2024 - https:/es.afiklaw.com/articles/a420

3Consulte Entonces, ;cuales son mis opciones?/ Shelly Wilner, Adv., publicado en Afik News 421 04.09.2024 - https://es.afiklaw.com/articles/a421

www.afiklaw.com I PTOINY MY PION / [ | | X Afik & Co., Attoreys and Notary


file:///C:/Users/Doron%20Afik/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/4524X28W/www.afiklaw.com
https://es.afiklaw.com/articles/a267
https://es.afiklaw.com/articles/a420
https://www.afiklaw.com/lawyers/shelly-wilner
https://www.afiklaw.com/newsletter/n421
https://es.afiklaw.com/articles/a421

