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Afik & Co. conmemora la fecha de la primera sintesis de un anticonceptivo oral: la progestina noretisterona
(15 de octubre de 1951) por el cientifico mexicano Luis Ernesto Miramontes Cardenas (16 de marzo de 1925
- 13 de septiembre de 2004) bajo la supervision de Carl Djerassi y la direccion de George Rosenkranz en el
laboratorio Syntex en la Ciudad de México.
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Afik & Co. marks the date of first ever synthesis of an oral contraceptive: progestin norethisterone (October 15,
1951) by Mexican scientist Luis Ernesto Miramontes Cardenas (March 16, 1925 - September 13, 2004) under the
supervision of Carl Djerassi and the direction of George Rosenkranz at Syntex laboratory in Mexico City.
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Director as a Compliance Officer - The Proactive Supervision Duty on the Way to Israel/Gilad Bar-
Ami, Adv.
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http://he .afiklaw.com/articles/ad 50
An article on the subject of the duty of directors and
officers to supervise the conduct of the corporation and
its employees and the inapplicability of the business
judgment rule in the absence of active action. The
article was written by Attorney Gilad Bar-Ami of Afik &

Co. The article in English may be found at the link:
https://www.afiklaw.com/articles/a450
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A shareholders agreement in one company does not automatically apply to another company that
was established by the shareholders. Read more at: https:/www.afiklaw.com/updates/18697
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The fact that an officer was personally liable for a company offense does not necessarily establish
a right to compensation for the company. Read more at: https://www.afiklaw.com/updates/18700
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Shareholders who were unaware of a liability assumed by the company will not be held liable for its
debts. Read more at: https://www.afiklaw.com/updates/18702
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A tenders committee's decision not to award even a single point under a tender criteria of a bidder’s
bid may be deemed a reasonable decision. Read more at: https:/www.afiklaw.com/updates/18704
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Attribution of serious guilt to an employee strengthens his right to a hearing and the employer must
grant the employee sufficient time to prepare for the hearing. Read more at: https://www.afiklaw.com/updates/18706
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A unique foreign jurisdiction clause must be clear and unambiguous in a language that would
otherwise be invalid. Read more at: https://www.afiklaw.com/updates/18708
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Full name of a person does not need to be included in a publication to constitute defamation and it
is sufficient that a reasonable person can identify the subject. Rread more at: https:/www.afiklaw.com/updates/18710
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A non-lsraeli plaintiff with a single asset in Israel with a cautionary note to a third party may be
I'GQUiI'Ed to deposit a guarantee. Read more at: https://www.afiklaw.com/updates/18712
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every second
week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli related
issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list please
send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The Afik News
bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained in the Afik
News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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Director as a Compliance Officer - The Proactive Supervision Duty on the Way to Israel/Gilad Bar-
Ami, Adv.
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An article on the subject of the duty of directors and officers to supervise the conduct of the corporation and
its employees and the inapplicability of the business judgment rule in the absence of active action. The
article was written by Attorney Gilad Bar-Ami of Afik & Co. Gilad Bar-Ami is senior lawyer at Afik & Co.,
Attorneys and Notaries (www.afiklaw.com), which is part of the BOKS International (www.boks-
international.com) network of offices, focusing primarily on commercial law, corporate law,

telecommunications law (transactions and regulation), international transactions and imports.. The article in English
may be found at the link:_https://www.afiklaw.com/articles/a450
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A shareholders agreement in one company does not automatically apply to another
company that was established by the shareholders

Three shareholers in a company operated under a detailed shareholders agreement that included
a separation mechanism in case one of them retires. Later, the shareholders established another
company for a separate business activity, but did not sign a new shareholders agreement for it.
When one of them retired from the activity upon reaching retirement age, the two remaining
demanded that the separation mechanism from the original agreement be applied to his shares in
the later company.

The Court found that the separation mechanism applies only to the first company. As a general
principle, a company is a separate legal entity. Therefore, agreements of one company do not
automatically transfer to another company, in the absence of an explicit provision in the new
company's articles of association or in the set of agreements, even if the shareholders are the
same. Here, the shareholders established a new company without incorporating the previous
shareholders agreement into its documents. Consequently, the separation mechanism stipulated
in the original contract does not apply to the subsequently established company. Thus, the retiring
partner is obligated to sell his shares in the first company, but remains a shareholder in the second
one.
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The fact that an officer was personally liable for a company offense does not
necessarily establish a right to compensation for the company

The trustee in liquidation of a company sought to hold the sole shareholder and officer of the company
personally liable for payment of debts, contending that the majority of the debts stemmed from the
commission of criminal offenses of employing foreign workers without a permit, for which the officer was
found personally liable in another proceeding, even though he did not know or should have known about the
employment.

The Court held that holding the officer liable to pay a fine does not justify his being held liable for the company
debt for that offense. An officer has a duty of care towards the company. When an officer has breached
his duty towards the company, he can be required to compensate the company during a company's
insolvency proceeding. Here, the mere fact of employing the foreign workers without a permit does not
amount to a breach of a duty of care towards the company that justifies compensating it, especially when
the officer did not know about the employment of the workers without a permit and should not have known
about it. Therefore, the officer should not be held personally liable even if he was personally liable for the
commission of the offense.
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Shareholders who were unaware of a liability assumed by the company will not be
held liable for its debts

Lenders provided a loan to a company that was managed exclusively by the shareholders' cousin,
who held a minority stake in the company and served as its sole director until his passing.
Following his death, the company, which was left with debts, did not repay the loan to the lenders.
Therefore, the lenders sought to hold the shareholders personally liable for the repayment of the
loan.

The Court held that there were no grounds to pierce the corporate veil and hold the shareholders
liable for the company debts. As a general rule, a company is a separate legal entity from its
shareholders and shareholders cannot be compelled to pay its debts. However, in exceptional
cases, the corporate veil may be pierced and a shareholder held personally liable, for instance,
when a shareholder uses the separate legal personality to defraud the company creditors, takes
an unreasonable risk regarding the company's ability to pay its debts or creates a commingling of
business and personal affairs. Holding a shareholder liable for company debts is conditional on
proving their awareness of the misuse of the company separate legal personality. In this case,
the shareholders were not involved in the day-to-day management of the company, which was
managed exclusively by their cousin. They were also unaware of the loan agreement that was
signed without their approval. The lenders themselves never met the shareholders and received
no representation from them whatsoever. Therefore, the shareholders will not be held personally
liable for the company debts.
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A tenders committee's decision not to award even a single point under a tender
criteria of a bidder’s bid may be deemed a reasonable decision

The tenders committee decided not to award the bidder in the tender a score of a tender criteria for which
the score was significant for the purpose of winning the tender. The bidder in the tender contended that the
decision of the tenders committee, de facto, prevented it from winning.

The Court rejected the petition and held that there was no defect that justified intervention in the discretion
of the tenders committee. A tenders committee is entitled to set criteria that grant it broad discretion in
selecting the winner of the tender. Scoring a bid is at the heart of the tenders committee professional
discretion. Intervention in the tenders committee decisions in such matters will be done in very exceptional
cases. Here, in the tender, the bidders were requested to present a business or organizational "conflict"
that arose between the bidder and a service customer, in order to examine the bidder's mode of operation.
The score given to this component was significant for the purpose of examining the quality of the bid, while
a bidder who fails in this component and receives only a few points in it, certainly a bidder who does not
receive even a single point in it, would have found it very difficult to fill this gap in comparison to the other
criteria. However, as the tenders committee was not impressed by the manner in which the bidder presented
this criterion in its bid, it was entitled not to grant the bidder a single point and this is not a defect that justifies
the Court intervention.
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Attribution of serious guilt to an employee strengthens his right to a hearing and
the employer must grant the employee sufficient time to prepare for the hearing

A hospital employee posted offensive nationalist remarks against the backdrop of Hamas leader Sinwar's
photo. The day after the posting, the employee was summoned to a hearing scheduled for the same day
and half an hour thereafter she was terminated from her job.

The Labor Court held that there was a flaw in the fact that the employer chose to conduct a hearing and
dismissal from one day to the next. The employer must allow the employee to voice his arguments during
the hearing and complete them afterwards. This obligation increases in relation to the severity of the
accusation the employer attributes to the employee. Holding a hearing from one moment to the next and
deciding to dismiss the employee immediately thereafter, without the employee being given time to complete
his arguments after the hearing, may violate the employee's right to complete his claims as required before
the employer's decision is made and may indicate that the proceeding was held solely for appearance, done
in breach of the employer's duty to conduct it in good faith. Here, it was a dismissal proceeding that began
and ended on the same day, without justification given for the urgency in which the dismissal proceeding




was conducted and the consequent infringement of the employee's rights. As a result, there was a defect
in the termination procedure and the employee is entitled to financial compensation.
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A unique foreign jurisdiction clause must be clear and unambiguous in a language
that would otherwise be invalid

A non-Israeli manufacturer and an Israeli entity entered into a contractgranting the Israeli entity the right to
sell the manufacturer's products in Israel with a contract clause setting that all legal proceedings will be in
the United Kingdom. After the manufacturer terminated the agreement, the Israeli party filed a suit in Tel
Aviv.

The Court held that the jurisdiction clause included in the contact is not a unique but parallel clause and
there is no impediment to hearing the claim in Israel. When there is a contractual agreement between the
parties to a contract regarding the jurisdiction in which disputes between the parties will be heard, the Court
must honor such agreement. However, a distinction must be made between a unique stipulation that
prohibits the resolution of disputes in any other forum and a parallel stipulation that establishes a preferred,
but not exclusive, forum. In order for a jurisdiction clause to be perceived as unique, it must be clear and
unambiguous, especially when it comes to a contract between two sophisticated business parties, because
it locks the doors of Court before a party to the contract and violates its basic right to access the Courts. For
this reason, the stipulation will be respected only if its language is clear and explicit. Here, the language of
the stipulation was not clear, but rather hinted at the possibility of initiating legal proceedings in other forums
as well, and therefore this is not a unique stipulation, but rather a parallel stipulation, which does not deprive
the Israeli Court of jurisdiction to conduct the proceedings.
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Full name of a person does not need to be included in a publication to constitute
defamation and it is sufficient that a reasonable person can identify the subject

Knesset (Israeli Parliament) member Tali Gottlieb published on Facebook against a taxi driver. In the post,
she made accusations and used vulgar swear words, using his first name (but not sir name) and attaching
a picture of the back of the taxi, showing the license plate number and the name of the taxi stand.

The Court found that defamation existed despite non-publication of the subject's full name. Defamation is
something the publication of which is likely to humiliate a person in the eyes of others, making him a target
of hatred and contempt due to actions, behavior or qualities attributed to him that harm his position, whether
a public position or another position, in his business, occupation or profession. There is a defense of truth




if it can be shown that there is truth in the matter and that there is a public interest in the publication and it
was made in good faith. Here, the Knesset member published posts on the social network that enable the
identification of the driver based on the combination of all the data included in the body of the post and the
photograph attached thereto, including his first name, type of vehicle, color, license plate number, and the
name of the taxi station where he was employed. People contacted him following the posts and cursed him.
Both the Knesset member and others who were exposed to the posts called the taxi station manager and
requested him to terminate the driver's employment. Although this was a post of public interest, the Knesset
member did not show that it was indeed true. Therefore, she was ordered to compensate and pay legal
costs.
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A non-Israeli plaintiff with a single asset in Israel with a cautionary note to a third
party may be required to deposit a guarantee

A Honduran citizen filed a lawsuit to cancel the sale of a real estate property he owns, his only
asset in Israel, on which an additional cautionary note was recorded in favor of a third party. The
Court granted the motion of the defendants htat the plaintiff deposit a guarantee to secure their
costs. Under Israeli law, a Court may order a plaintiff to provide a guarantee for the defendant's
costs. Still, it will only do so in exceptional circumstances, such as when the plaintiff is a foreign
resident with no assets in Israel from which costs could be easily collected if the claim is dismissed.
The purpose of the guarantee is to prevent a situation in which a winning defendant cannot recover
their costs. Here, the plaintiff is a foreign resident and the property in question is his only asset in
the country. Moreover, the recording of an additional cautionary note on the property in favor of a
third party creates a substantial encumbrance on the future ability to collect from the asset.
Accordingly, the plaintiff was ordered to deposit ILS 150,000 to secure the defendants' costs.
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Director as a Compliance Officer - The Proactive Supervision Duty on the Way to Israel/ Gilad Bar-Ami, Adv.'

At the end of arduous negotiations with the regulator and years in the Courts, the company's financial penaly was set, but a
moment after payment a derivative lawsuit is filed demanding that the directors be obligated to indemnify the shareholders
for the violation, even if they were not involved therein. Can the directors be saved from the impending derivative lawsuit?

As an officer, a director has a fiduciary duty and a duty of care towards the company. The duty of care has developed as a
kind of branch of torts law, based on an objective standard of conduct that requires the officer, in essence, not to be negligent
in the performance of his or her duties!. Against this background, the breaches of the duty can be classified into three
levels: 1) Breaches committed deliberately by the director (whether for the benefit of the company or for his personal
benefit); 2) Breaches committed inadvertently due to a misunderstanding of the law; and 3) Breaches by a third party (for
example, a junior employee) attributed to the officer, due to a breach of the officer's duty to supervise’. However, does the
application of the business judgment rule’ protect officers or are they obligated to be proactive in order to enjoy the defense?

In a case brought before the Delaware Court in 1996 in the Caremark case *, a pharmaceutical company which employees,
via making illegal payments, increased sales without the knowledge of the directors. In the filed derivative lawsuit it was
determined that as part of the duty to supervise the board of directors must adopt proactive behavioral norms to ensure that
information about recurring problems reaches them in a timely manner and not wait for a report before taking action to
prevent the breach. Meaning, the Court negated the possibility of acting with a blind eye and indifference, in an attempt to
hide behind the business judgment rule. In 2020, the Tel Aviv District Court noted in the framework of a plea bargain
proceeding in the Africa-Israel/Negev Ceramics case that the Israeli State Attorney's directive of 2019, which sometimes
allows for leniencies for corporations when there is an effective internal enforcement plan, in practice establishes a standard
of conduct that requires a board of directors to adopt an appropriate enforcement plan. > In July, 2025, in a judgment of the
Haifa Economic Court’, it was noted that the Delaware Court decision of 2019 in the case of Marchand v. Barnhill expanded
the Caremark rule to include an increased obligation to supervise matters critical to the company's operations, and clarified
that the trend in the United State is to encourage the documentation of supervision and to observe substantive and active
supervision, rather than a superficial one.

In summary, although as at mid-2025 the Courts in Israel have not yet officially adopted the rulings of the American Courts,
it seems that this is not a question of if but of when and how. Thus, every director must ensure the existence and
implementation of supervision mechanisms, as an insufficient enforcement plan that remains in the drawer will not be
helpful, and it is necessary to consult with an attorney who is knowledgeable in the field both for the purpose of formulating
a compliance plan and for updating, implementing and documenting it on an ongoing basis. This is of great importance
not only to prevent lawsuits for breach of the duty of care, in which letters of indemnity’ and insurance® can help, but also
not always’, but also to prevent criminal liability in certain cases, including when legal advice was not received or the
advice was ignored'’ or if the lawyer was not at a sufficient level'".

*Gilad Bar-Ami is senior lawyer at Afik & Co., Attorneys and Notaries (www.afiklaw.com), which is part of the BOKS International (www.boks-
international.com) network of offices, focusing primarily on commercial law, corporate law, telecommunications law (transactions and regulation),

international transactions and imports. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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El director como responsable de cumplimiento: El deber de supervision proactiva en el camino a
Israell/ Gilad Bar-Ami, Adv."

Al final de arduas negociaciones con el regulador y afios en los tribunales, se determind pagar la multa de la empresa, pero un
momento después del pago, se presenta una demanda derivada exigiendo que los directores estén obligados a indemnizar a los
accionistas por la violacion, incluso si no estuvieron involucrados. ;Es posible salvar a los directores de la demanda derivada?

Como funcionario, un director tiene el deber fiduciario y el deber de cuidado hacia la empresa. El deber de cuidado se ha
desarrollado como una especie de rama del derecho de dafios, basado en un estandar objetivo de conducta que requiere que
el oficial, en esencia, no sea negligente en el desempefio de sus funciones.! En este contexto, las violaciones se pueden
clasificar en 3 niveles: 1) violaciones que fueron cometidas deliberadamente por el director (ya sea en beneficio de la
empresa o en su beneficio personal); 2) Violaciones cometidas inadvertidamente, por ejemplo, debido a un malentendido
de la ley; y 3) violaciones cometidas por un tercero (como un empleado subalterno) atribuidas al oficial, debido a un
incumplimiento del deber de supervision del oficial.” Pero, ;la aplicacion de la regla de juicio comercial® protege a los
oficiales o estan obligados a ser proactivos para recibir proteccion?

En un caso presentado ante el tribunal de Delaware en 1996 en el caso Caremark, * el caso de una empresa farmacéutica
cuyos empleados, a través de pagos ilegales, aumentaron sus ventas sin el conocimiento de los directores. En la demanda
derivada que se presento, se determino que, como parte de la obligacion de supervision, el consejo de administracion debe
adoptar normas de comportamiento proactivas, para garantizar que la informacion sobre problemas recurrentes le llegue de
manera oportuna y no esperar un informe para actuar para prevenir la violacion, lo que significa que el tribunal descart6 la
posibilidad de actuar con la vista gorda e indiferencia, en un intento de esconderse detras de la regla del juicio empresarial.
En 2020, el Tribunal de Distrito de Tel Aviv sefial6 en el marco de un procedimiento de negociacion de culpabilidad en el
caso Africa-Isracl/Negev Ceramics que la directiva del Fiscal del Estado de 2019, que a veces permite clemencias para las
corporaciones cuando existe un plan de aplicacion interno efectivo, en la practica establece un estandar de conducta que
requiere que una junta directiva adopte un plan de aplicacion apropiado.’ En julio de 2025, en una sentencia del Tribunal
Econdémico de Haifa®, se sefiald que el tribunal de Delaware de 2019 en el caso de Marchand v. Barnhill ampli6 la regla
de Caremark para incluir una mayor obligacion de supervisar asuntos criticos para las operaciones de la compaiiia, y aclaro
que la tendencia en los Estados Unidos es fomentar la documentacion de la supervisiéon y obligar a una supervision
sustantiva y activa, y no solo cumplir con una obligacion.

En resumen, aunque a mediados de 2025, los tribunales israelies aun no han adoptado oficialmente el fallo de los tribunales
estadounidenses, parece que no se trata de una cuestion de si, sino de cuando y como. Por lo tanto, todo director debe
garantizar la existencia e implementacion de mecanismos de supervision efectivos, ya que un plan de ejecucion insuficiente
que permanece en el cajon no sera util, y es necesario consultar con un abogado con conocimientos en el campo tanto con
el fin de formular un plan de cumplimiento como de manera continua para actualizarlo, implementarlo y documentarlo.
Esto es de gran importancia no solo para evitar demandas por incumplimiento del deber de cuidado, en las que las cartas de
indemnizacion’ y el seguro® pueden ayudar, sino también para prevenir la responsabilidad penal en ciertos casos, incluso
cuando no se recibio asesoramiento legal o se ignord el asesoramiento'” o si el abogado no tenia un nivel suficiente. "’
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