AN INDEPENDENT MEMBER OF

BIO|KIS]

INTERNATIONAL

(il News
IDNIPT DY NIVEPON 2026 i 21 1457 i
AFIK & CO. ATTORNEYS & NOTARY Issue 457: January 21, 2026

[IMORL [T 1Y, NIYI P'OX W 'WIAW ITN WIXpAn |I'7'an
The Bi-Weekly Professional Magazine of Afik & Co, Attorneys and Notary

03-609.5.609 opo 03-609.3.609 1970 ,6120101 19+-2'ax 7n 20144 .7.n,103 o'xamwnn
103 Ha’Hashmonaim St., POB 20144, Tel Aviv 6120101, Israel, Telephone: +972-3-609.3.609

Afik & Co. conmemora el Dia Internacional del Mariachi (21 de enero), dedicado a la musica tradicional

mexicana, un pilar fundamental de la cultura y la identidad de México.
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Afik & Co. marks International Mariachi Day (January 21), dedicated to traditional Mexican music, a cornerstone
of Mexico's culture and identity.
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The Thirty Years' Contract War - The End? / Doron Afik, Esq., Gilad Bar-Ami, Adv.
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http://he .afiklaw.com/articles/a4 57
An article discussing the long-standing battle over
contract interpretation in Israel, ranging from the
'Apropos' ruling to the Second Amendment to the
Contracts Law of early 2026 - a move described as little
more than populism. The article was written by Adv.

Doron Afik and Adv. Gilad Bar-Ami of Afik & Co. Thearticle
in English may be found at the link: https://www.afiklaw.com/articles/a457
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A shareholder in a company conducted as a "quasi-partnership” has expanded access to the
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company's financial and management information. Read more at: https:/www.afiklaw.com/updates/19506
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In strict liability offenses, an officer will not be held liable if he acted by reasonable means to prevent
the offense. rRead more at: https://www.afiklaw.com/updates/19508
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A waiver of claims signed by an agent is valid and binds the principal if ratified through subsequent
conduct. Read more at: https://www.afiklaw.com/updates/19510
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Registration of a word mark with knowledge of a competitor's prior use is liable to be expunged due
to bad faith. Rread more at: https://www.afiklaw.com/updates/19512
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The use of a work for political propaganda purposes without the creator's consent constitutes
copyrlght infringement. Read more at: https://www.afiklaw.com/updates/19514
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The realtor's responsibility does not include in-depth legal and planning examinations or the
clarification of contractual terms. Read more at: https://www.afikiaw.com/updates/19516
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every second
week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli related
issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list please
send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The Afik News
bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained in the Afik
News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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The Thirty Years' Contract War - The End? / Doron Afik, Esq., Gilad Bar-Ami, Adv. ‘
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An article discussing the long-standing battle over contract interpretation in Israel, ranging from the 'Apropos'
ruling to the Second Amendment to the Contracts Law of early 2026 - a move described as little more than
populism. The article was written by Adv. Doron Afik and Adv. Gilad Bar-Ami of Afik & Co. Doron Afik, Esq.
is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of
Afik & Co., Attorneys and Notaries (www.afiklaw.com), which is part of BOKS International (www.boks-
international.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions,
including mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a European
Union alternative disputes resolution course and the ICC Master Class for arbitrators and also serves as
arbitrator. Gilad Bar-Ami is senior lawyer at Afik & Co., focusing primarily on commercial law, corporate

law, telecommunications law (transactions and regulation), international transactions and imports. Thearticlein
English may be found at the link:_https://www.afiklaw.com/articles/a457
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A shareholder in a company conducted as a "quasi-partnership” has expanded
access to the company's financial and management information

A woman inherited shares in a private company from her late husband and demanded to inspect the
company's documents, after the other shareholder (her late husband's business partner) withheld
information regarding the company's financial conduct and management decisions made over the years.

The Court granted the claim regarding the right of inspection and held that a shareholder is entitled to receive
information about the company's affairs. The Israeli companies law anchors a shareholder's right to inspect
company documents, including protocols of general meetings, articles of association, financial statements
and the share register, although the scope of the right of inspection may be restricted in certain cases. In
cases involving a private company acting as a "quasi-partnership”, the right of inspection is sometimes
extended to additional documents if the inspection is required for making a decision at a general meeting or
for protecting the shareholder's rights, subject to the principle of good faith and the protection of trade
secrets. In this case, the woman who inherited the deceased's rights in the shares also inherited all rights
ancillary to the ownership of the shares, including the right to inspect documents from the period prior to his
death. The right of inspection was deemed to serve a "proper purpose", as the company operated as a
quasi-partnership where the late partner's associate managed the company for many years, raising
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concerns of "oppression of the minority", including the use of the company as a "conduit" for taking private
loans. Consequently, the company shall produce for the shareholder's inspection documents for a period
beginning seven years prior to the filing of the lawsuit.
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In strict liability offenses, an officer will not be held liable if he acted by reasonable
means to prevent the offense

Several officers of a corporation were charged with various breaches of fiduciary duty due to the operation
of a pirated waste disposal site without a license and without proper infrastructure, while causing severe
environmental hazards.

The Court held that only some of the officers were guilty of breaching fiduciary duty imposed on them as
officers. When it comes to offenses for which the liability is strict, there is no need to show that the officer
had criminal intentions or that he acted negligently, and it is sufficient to prove that the offense was
committed in order to impose liability on the officer. In the case of such strict liability, an officer will be found
to bear no liability only if he can show that he acted without criminal intent and took all reasonable measures
to prevent the offense. Here, some of the officers committed the offenses themselves and therefore have
criminal intent and cannot content to have taken measures to prevent them. Meanwhile, some of the other
officers warned the authorities about the offenses and tried to prevent them, including through legal
proceedings initiated against other officers, and therefore have taken all reasonable measures to prevent
the offense and cannot be held liable.
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A waiver of claims signed by an agent is valid and binds the principal if ratified
through subsequent conduct

Committee members of a real estate purchase group signed a waiver of claims on behalf of the purchase
group members as a condition for receiving surplus funds from the project, but some group members later
contended that the waiver was signed without their authorization.

The Court held that the waiver is valid and binds the group members by virtue of their conduct. A waiver is
a contract that establishes a procedural barrier (estoppel) against future claims. Authorization for a legal
action, including signing a waiver, can be established not only by prior consent but also through
representation to a third party or the principal's inaction after the fact. In this case, the group members were
aware of the committee's signature, received the funds paid under the waiver agreement and did not protest
the authorization in real time. This conduct created a representation of final waiver toward a third party,
preventing them, under the principle of good faith, from disaffirming the agreement and suing for matters
known to them at the time of payment.
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Registration of a word mark with knowledge of a competitor's prior use is liable to
be expunged due to bad faith

A company registered the name "Mazor" as a non-stylized word mark, despite knowing that another
company had been using the name commercially for several years.

The IP Adjudicator ordered the expungement of the trademark from the Register. The registration of a
trademark is intended to protect the trademark owner's reputation, prevent deception of the public, and
facilitate fair trade. A trademark registered despite being ineligible for registration due to a lack of inherent
or acquired distinctiveness, or where its registration constitutes unfair competition or was effected in bad
faith, shall be expunged from the Register. Here, the word "Mazor" is a Hebrew dictionary word describing
a general service of a cure or remedy and thus lacks inherent distinctiveness. The word alone did not
acquire distinctiveness identified solely with the company. Moreover, the registration was effected in
extreme bad faith - the company exploited the registration to block a competitor using the name, rather than
to prevent public deception. Therefore, the trademark was expunged from the Register.
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The use of a work for political propaganda purposes without the creator's consent
constitutes copyright infringement

A candidate for the mayor of Kfar Saba used the song "Siba Tova," composed by Matti Caspi, in a political
campaign video distributed on social media without authorization from the composer and without approval
or payment of royalties to ACUM (Society of Authors, Composers and Music Publishers in Israel), despite
his outreach to them.

The Court accepted the lawsuit due to the infringement of copyrights. The Israeli Copyright law sets that
the author of a work is the first owner of the copyright in the work and that the author also has a moral right
in his creation; in the event that a copyright or a moral right was infringed, if the infringer was innocent and
did not know at the time of the infringement that a copyright exists in the work, he shall not be liable for
damages due to the infringement. The author's right is that no defect is cast upon his work and no distortion
or other modification of form shall be made to it and also that no derogatory action shall be taken in relation
to that work, all if any of these are likely to harm the honor or the reputation of the author. The role of the
royalty companies is the collection of royalties for the use of the work only. In this case, the candidate
infringed upon the economic and moral rights of Matti Caspi by using the melody in a political campaign
without authorization, while making alterations to the lyrics and melody and all without providing required
attribution. The 'innocent infringer' defense is not available, as the candidate was aware of the existence of
the rights when he contacted ACUM. The political use and the modifications to the work harmed the creator's
reputation and dignity, and the candidate is to pay ILS 70,000 statutory damages for the infringements.




NITIN NN N2 N NIFMYN NIMNONIENFUOYN NIF'TA NYY2ID NIR VN 1NN DifNN

117 27Y' VOIYN 1D VAW IRIA TINNN VOWNN N2 ,16.11.2025 1A 1178 "1 ox'OK 78am1 7137-09-18 kN

TN' DN NON ,NZOYN 7Y PI'YN UKD DA WUN'Y WK ['Yi77nn J1Inn D L1y NIKR77N Yip Nipn 'won
NN NNYY7 2'Un% N7 AWOKRNN 7KW Wn NI 7 N0DNN TN QY0 Y Mg X DNNK DY
21N XD MINN DNR7 Vi znl NIY TV ORI, TIVY 1Y 79 Dpna vinpn

,DDINNAN PIN7 DXNNA .17 [INRD NN DX 190 K7 KDY (11D JINDNN TA1D NYRANn DX ANT V9YUnn N
["2V2 1T W'Y YT 7D NIRYY 11017 21N L IMINIRY 1970 N7a1pn T2 NIANY ,NNARA 721V97 2fnn Hinn
ANNL|'T'97) NI7AT7 JINNN 7Y N'NY YT 1227 17'a0 NAIN NNO9N TWKRD )IIFNIN NZ0Y K1Y 0217 VAN Minn
D2IN1 NAYN7 YAI12 D'WIINN 7 YT NN A X7 MmN,y TN n'yond awnin? nivy (Nn'ol Ik
711 NDNN DTN 9'YoN 7V YT X7 JUNNN ,NN0 NN [IT D'ANDN 7V INIDNNON DY ,0M1DTY 0'MI1DN
NN INNAN NIMNR DT IVN 9'Yon a7 110TIY D'WINNI [IDN INIX 1'NoN X7 78 'Wipn i)

JUTD DY 7w NTY720 DNIMNRA 17X DY NITIN NN N IR DRy NMINDNIENIF0SYN NI N'770

The realtor's responsibility does not include in-depth legal and planning
examinations or the clarification of contractual terms

Purchasers of agricultural land plots claimed that the realtor who also served as the transaction's marketing
agent, along with others, concealed from them the existence of a clause in the lease agreement with the
Israel Land Authority. This clause allowed the state to reclaim the land in the event of a change in its
designation. Ultimately, the designation was indeed changed and the land was reclaimed by the state in
exchange for a low compensation.

The Court dismissed the lawsuit against the realtor because he did not breach his fiduciary duty. Under the
Israeli Realtors Law, a realtor is obligated to act with loyalty, fairness, and in a customary manner toward its
clients and must provide the client with all information in its possession regarding any material matter
concerning the property subject to the brokerage transaction. A breach of the disclosure duty regarding
information that the realtor should have disclosed (under law, custom, or circumstances) may be deemed
misleading by omission. In this case, the realtor did not have an informational advantage over the
purchasers regarding obtaining up-to-date planning data, as his reliance on letters regarding the matter was
reasonable. The realtor was unaware of the clause in the lease agreement with the Israel Land Authority,
did not intentionally conceal it and the purchasers were informed about the clause by their lawyer. A realtor's
responsibility does not include in-depth legal and planning examinations or the clarification of contractual
terms, as these are the exclusive responsibility of the lawyers.
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The Thirty Years' Contract War - The End? / Doron Afik, Esq., Gilad Bar-Ami, Adv.*

In the Thirty Years’ War waged in Europe between 1618 and 1648, millions of people lost their lives; it ended with the Peace of
Westphalia, and until World War L, it was considered the most destructive war in history. In contrast to this brief and marginal
conflict, a "War of Contracts" has been waging in Israel for 30 years (starting on April 6, 1995)—an uncompromising war lacking
any peace treaties—between the Knesset and the Supreme Court, and within the Court itself. In January 2026, this war may have
reached its end with a declaration of victory by the Government, accompanied by triumphant fanfare.

How is a contract interpreted? The simple answer is: according to what is written in it—i.e., the language of the contract. Only when
the contract’s language is lacking or unclear does one attempt to trace the parties' intent by examining external circumstances. This
intuitive answer was also the manner in which the courts applied the interpretation provision of the Contracts Law from its enactment
in 1973 until 1995. In 1995, the Supreme Court ruled in the Apropim Precedent' that the language and circumstances must be
examined together. It established that even if the language is clear, preference may be given to the way the judge interprets the
parties' intent over the contract’s actual language. In effect, the Court could interpret a contract according to its understanding of the
parties' intent, even contrary to the contract's text’. In other words: a death sentence for contractual certainty in Israel.

After much public and academic criticism, and after ten years had passed, an opportunity arrived to overturn the Apropim ruling.
Instead, an expanded panel of the Supreme Court merely moderated it slightly, finding that the contract's language serves as the
indication of the parties' intent’. Subsequent findings tended to prioritize the unequivocal language of an agreement, yet in practice,
they provided no clear solution to the uncertainty. Instead, they merely shifted the question from "What result does the judge want?"
to "Who will the judge be?" The war continued until the Knesset decided in 2011 to amend the Contracts Law and clarify that the
contract's language is decisive*, only for the Court to find that despite the amendment, the Apropim ruling remained valid.’

In recent years, the Supreme Court effectively overturned the Apropim ruling in the Bibi Roads case at the end of 2019. There,
it was determined that in the case of a business contract between sophisticated and represented parties, the language of the contract
is the sole determinant, as opposed to personal contracts between individuals without legal representation.® Many subsequent
rulings cemented this precedent’, and in practice, it could be clearly stated that the Apropim ruling - at least regarding contracts
between sophisticated and represented parties - had passed from the world.

All this held true until the Government declared its success in defeating the court system in January 2026 via a further
amendment to the Contracts Law (as part of the judicial revolution the Government is working to implement). And what
does this amendment stipulate? Essentially, it is the Bibi Roads ruling, as it has been applied for 6 years, clarifying that the
parties themselves are entitled to determine within the contract how it shall be interpreted.

So (putting aside unnecessary and media-heavy wars), what is the legal situation in Israel regarding contract interpretation
as of early 20267 It is quite identical to the situation at the end of 2025, with the clarification that parties can determine for
themselves the method by which the contract will be interpreted (something that applies in any case if the contract's language
is respected and the contract is professionally drafted). Especially in the Al era, where agreements can be generated via a
simple web query, it is of utmost importance to be represented by a lawyer with expertise in the field®. One should not settle
for a lawyer lacking experience in this area, because ultimately—certainly between sophisticated parties—the importance
of drafting the contract's provisions is augmented by the ability, through careful and professional drafting, to determine how
they will be interpreted. Poor drafting is liable to lead to results the parties never intended.

* Doron Afik, Esq. is a notary public and an attorney admitted to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys
and Notaries (www.afiklaw.com), which is part of BOKS International (www.boks-international.com). Doron served an adjunct professor at Hebrew
University Doron teaches Mergers and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international transactions,
including mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution course
and the ICC Master Class for arbitrators and also serves as arbitrator. Gilad Bar-Ami is senior lawyer at Afik & Co., focusing primarily on commercial
law, corporate law, telecommunications law (transactions and regulation), international transactions and imports. This overview does not constitute
any legal advice and it is recommended that you consult a lawyer specializing in this field before making any decision on the issues described in this
overview For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com

! Civil Appeal 4628/93 State of Israel v. Apropim Housing and Enterprise (1991) Ltd., IsrSC 49(2) 265 (06.04.1995), Supreme Court, Deputy President Aharon Barak, Justice Dov Levin, Justice
Eliyahu Maza - https://www.afiklaw.com/caselaw/19436

2 See On Wilhelm Tell, Bibi and Contractual Legal Certainty in Israel/Doron Afik, Esq., ublished in Afik News 308 06.05.2020 - https://www.afiklaw.com/articles/a308

3 Additional Civil Hearing 2045/05 Vegetable Growers Organization v. State of Israel (11.05.2006), Supreme Court, President Aharon Barak, Deputy President Mishael Cheshin, Justices Dorit
Beinisch, Eliezer Rivlin, Ayala Procaccia, Edmond Levy, Asher Grunis, Miriam Naor, Salim Joubran - https:/www.afiklaw.com/caselaw/19441
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¢ See On Wilhelm Tell, Bibi and Contractual Legal Certainty in Isracl/Doron Afik, Esq., ublished in Afik News 308 06.05.2020 - https://www.afiklaw.com/articles/a308

7 For example, Civil Appeal 7/24 Moshe Levy v. Queen of Sheba Assets-Eilat (23.11.2025), Supreme Court, Deputy President Noam Sohlberg and Justices Yael Willner and Alex Stein -
https://www.afiklaw.com/caselaw/19446

% See: On Attorney Google (brother of Dr. Google, MD) and Prenuptial Agreements/ Doron Afik, Esq., Published in Afik News 411 17.04.2024 - https://www.afiklaw.com/articles/a411
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La Guerra de los Treinta Anos: ;El fin? / Doron Afik, Esq., Gilad Bar-Ami, Abogado’

En la Guerra de los Treinta Afios que tuvo lugar en Europa entre 1618 y 1648, perdieron la vida millones de personas; termino con la
Paz de Westfalia y, hasta la Primera Guerra Mundial, se consider6 la guerra mas destructiva de la historia. En comparacion con este
conflicto breve y marginal, en Israel se libra desde hace 30 afos (a partir del 06/04/1995) la "Guerra de los Contratos", una guerra
intransigente y sin tratados de paz, entre la Knéset (Parlamento) y la Corte Suprema, y dentro de la propia Corte. En enero de 2026, esta
guerra tal vez haya llegado a su fin con una declaracion de victoria del Gobierno acompaiiada de fanfarrias triunfales.

(Como se interpreta un contrato? La respuesta simple es: seglin lo que esta escrito en él, es decir, el lenguaje del contrato. Solo cuando el lenguaje
del contrato es insuficiente o no esta claro, se intenta rastrear la intencion de las partes examinando también circunstancias externas. Esta respuesta
intuitiva fue también la forma en que los tribunales aplicaron la disposicion de interpretacion de la Ley de Contratos desde su promulgacion en
1973 hasta 1995. En 1995, la Corte Suprema determiné en la Doctrina Apropim' que se deben examinar el lenguaje y las circunstancias
conjuntamente. Estableci6 que, incluso si el lenguaje es claro, se puede preferir la forma en que el juez interpreta la intencion de las partes por
encima del lenguaje del contrato. Es decir, el tribunal puede interpretar un contrato segiin su entendimiento de la intencion de las partes e incluso
en contra del lenguaje del contrato.? En otras palabras: una sentencia de muerte para la certeza contractual en Israel.

Tras muchas criticas publicas y académicas, y pasados diez afios, llegd la oportunidad de anular la doctrina Apropim. Sin embargo, en su
lugar, un panel ampliado del Tribunal Supremo solo la moder6 ligeramente al determinar que el lenguaje del contrato es el indicio de la
intencion de las partes®. Sentencias posteriores tendieron a dar prioridad al lenguaje inequivoco de un acuerdo, pero en la practica no dieron
una respuesta clara a la incertidumbre, sino que simplemente cambiaron la pregunta de ";Cual es el resultado que querra el juez?" a ";Quién
sera el juez?". La guerra continud hasta que la Knéset decidio en 2011 enmendar la Ley de Contratos y aclarar que el lenguaje del contrato
es el determinante®, solo para que el Tribunal determinara que, a pesar de la enmienda de la ley, la doctrina Apropim seguia vigente.’

En los ultimos afos, el Tribunal Supremo anul6 en la practica la doctrina Apropim en la sentencia Bibi Roads a finales de 2019. Alli
se determiné que, en el caso de un contrato comercial entre partes sofisticadas y representadas, el lenguaje del contrato es el determinante
exclusivo, a diferencia de los contratos personales entre individuos sin representacion legal.® Muchas sentencias posteriores
consolidaron esta jurisprudencia’ y, en la practica, se podia afirmar claramente que la doctrina Apropim - al menos en relacion con
contratos entre partes sofisticadas y representadas - habia desaparecido del mundo.

Todo esto se mantuvo hasta que el Gobierno declaré en enero de 2026 su éxito al vencer al sistema judicial mediante una enmienda
adicional a la Ley de Contratos (como parte de la revolucion judicial que el Gobierno esta llevando a cabo). ;Y qué establece la
enmienda? En esencia, es la doctrina Bibi Roads, tal como se ha aplicado durante 6 afios, y aclara que las propias partes tienen derecho
a establecer en el contrato como se interpretara.

Entonces (dejando de lado guerras innecesarias y mediaticas), /cual es la situacion legal en Israel con respecto a la interpretacion de
contratos a principios de 2026? Bastante idéntica a la situacion que existia a finales de 2025, con la aclaracion de que las partes pueden
determinar por si mismas la forma en que se interpretara el contrato (algo que en cualquier caso se aplica si se respeta el lenguaje del
contrato y este esta redactado de manera profesional). Especialmente en la era de la IA, cuando se pueden generar acuerdos mediante
una consulta en internet, es de suma importancia estar representado por un abogado con experiencia en el campo®. No se debe conformar
con un abogado inexperto en esta area, porque al final - y ciertamente entre partes sofisticadas - a la importancia de la redaccion de las
disposiciones del contrato se suma la capacidad, mediante una redaccion cuidadosa y profesional, de determinar la forma de su
interpretacion. Una mala redaccion puede causar resultados que las partes no pretendian.

* Doron Afik, Esq. es notario publico y abogado autorizado para ejercer en Israel y Nueva York, y es socio director de Afik & Co., Attorneys and Notaries
(es.afiklaw.com), que forma parte de BOKS International (www.boks-international.com). Doron fue profesor adjunto en la Universidad Hebrea. Doron
imparte clases de Fusiones y Adquisiciones como parte del programa EMBA. La practica de Doron se centra principalmente en transacciones
internacionales, incluyendo fusiones y adquisiciones, resolucion de conflictos y cuestiones de derecho publico. Es graduado de un curso de resolucion
alternativa de disputas de la Unioén Europea y de la Clase Magistral de la ICC para arbitros, ademas de ejercer como arbitro. Gilad Bar-Ami es abogado
senior en Afik & Co., centrado principalmente en derecho mercantil, derecho corporativo, derecho de las telecomunicaciones (transacciones y
regulacion), transacciones internacionales e importaciones. Esta vision general no constituye asesoramiento legal y se recomienda que consultes a un
abogado especializado en este campo antes de tomar cualquier decision sobre los asuntos descritos en este resumen. Para mas detalles: +972-3-6093609
o en el correo electronico: afiklaw@afiklaw.com

! Apelacion Civil 4628/93 Estado de Israel c. Apropim Housing and Enterprise (1991) Ltd., 49(2) 265 (06.04.1995), Tribunal Supremo, Vicepresidente Aharon Barak, Juez Dov Levin, Juez
Eliyahu Mazuz - https://es.afiklaw.com/caselaw/19437

2 Ver: Sobre Wilhelm Tell, Bibi y la seguridad juridica contractual en Israel/Doron Afik, Esq., publicado en Afik News 308, 06.05.2020 - https:/es.afiklaw.com/articles/a308

3 Audiencia Adicional 2045/05 Organizacién de Cultivadores de Hortalizas c. Estado de Israel (11.05.2006), Tribunal Supremo, Presidente Aharon Barak, Vicepresidente Mishael Cheshin,
Jueces Dorit Beinisch, Eliezer Rivlin, Ayala Procaccia, Edmond Levy, Asher Grunis, Miriam Naor, Salim Joubran - https://es.afiklaw.com/caselaw/19442
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https://es.afiklaw.com/caselaw/19157
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A Guerra dos Trinta Anos: O Fim? / Doron Afik, Esq., Gilad Bar-Ami, Advogado®

Na Guerra dos Trinta Anos travada na Europa entre 1618 e 1648, milhdes de pessoas perderam a vida; ela terminou com a Paz de
Vestfalia e, até a Primeira Guerra Mundial, foi considerada a guerra mais destrutiva da historia. Em contraste com este conflito breve e
marginal, trava-se em Israel ha 30 anos (iniciada em 06/04/1995) a "Guerra dos Contratos", uma guerra intransigente e sem tratados de
paz, entre o Knesset (Parlamento) e a Suprema Corte, e dentro da propria Corte. Em janeiro de 2026, esta guerra talvez tenha chegado
ao fim com uma declaragio de vitoria do Governo acompanhada de trombetas triunfais.

Como se interpreta um contrato? A resposta simples é: de acordo com o que esta escrito nele, ou seja, a linguagem do contrato. Somente quando
a linguagem do contrato ¢ omissa ou ndo ¢ clara, tenta-se rastrear a inten¢o das partes examinando também circunstancias externas. Esta resposta
intuitiva foi também a forma como os tribunais aplicaram a disposigao de interpretacdo da Lei dos Contratos desde a sua promulgagdo em 1973
até 1995. Em 1995, a Suprema Corte determinou no Precedente Apropim' que se deve examinar a linguagem e as circunstincias conjuntamente.
Estabeleceu que, mesmo se a linguagem for clara, pode-se preferir a maneira como o juiz interpreta a intencdo das partes em detrimento da
linguagem do contrato. Ou seja, o tribunal pode interpretar um contrato segundo o seu entendimento da intengdo das partes, e até mesmo
contrariamente ao texto do contrato®. Em outras palavras: uma sentenga de morte para a seguranga juridica contratual em Israel.

Apds muitas criticas publicas e académicas, dez anos depois surgiu a oportunidade de anular o Precedente Apropim. No entanto, em
vez disso, a Suprema Corte, em um painel expandido, apenas o moderou levemente ao estabelecer que a linguagem do contrato serve
como indicagdo da intengdo das partes.’ Decisdes posteriores tenderam a dar prioridade a linguagem inequivoca de um acordo, mas na
pratica ndo deram uma resposta clara a incerteza, apenas mudando a questio de "Qual resultado o juiz vai querer?" para "Quem sera o
juiz?". A guerra continuou até que o Knesset decidiu, em 2011, emendar a Lei dos Contratos e esclarecer que a linguagem do contrato
¢ o fator determinante®, apenas para a Suprema Corte decidir que, apesar da emenda a lei, o Precedente Apropim ainda estava em vigor.

Nos tltimos anos, a Suprema Corte anulou na pratica a doutrina Apropim no acérdao Bibi Roads, no final de 2019. Ali determinou-se
que, no caso de um contrato comercial entre partes sofisticadas e representadas, a linguagem do contrato é o determinante exclusivo,
diferentemente dos contratos pessoais entre individuos sem representacdo legal.® Muitos acorddos posteriores consolidaram esta
jurisprudéncia’ €, na pratica, podia-se afirmar claramente que a doutrina Apropim - pelo menos em relagdo a contratos entre partes
sofisticadas e representadas - havia desaparecido do mundo.

Tudo isso prevaleceu até que o Governo declarou, em janeiro de 2026, o seu sucesso em vencer o sistema judicial através de uma
emenda adicional a Lei dos Contratos (como parte da revolucdo judicial que o Governo estd operando para implementar). E o que
estipula a emenda? Essencialmente, ¢ o precedente Bibi Roads, tal como tem sido aplicado ha 6 anos, esclarecendo que as proprias
partes tém o direito de determinar no contrato como ele sera interpretado.

Entéo (deixando de lado guerras desnecessarias e midiaticas), qual € a situagdo juridica em Israel em relacdo a interpretacdo de contratos
no inicio de 2026? Bastante idéntica a situagdo que existia no final de 2025, com o esclarecimento de que as partes podem determinar
por si mesmas a forma como o contrato serd interpretado (algo que, de qualquer forma, se aplica se a linguagem do contrato for respeitada
e o contrato for redigido de forma profissional). Especialmente na era da IA, quando se podem gerar acordos através de uma simples
consulta na internet, ¢ de suma importincia ser representado por um advogado com experiéncia na 4drea®. Ndo se deve contentar com
um advogado sem experiéncia neste campo, porque, no final das contas - e certamente entre partes sofisticadas - a importancia da
redagdo das disposigdes do contrato soma-se a capacidade, através de uma redag@o cuidadosa e profissional, de determinar a forma da
sua interpretacdo. Uma redagdo ruim pode causar resultados que as partes ndo pretendiam.

* Doron Afik, Esq. ¢ notario publico e advogado licenciado para atuar em Israel e Nova York, além de socio-gerente da Afik & Co., Attorneys and
Notaries (es.afiklaw.com), parte da BOKS International (www.boks-international.com). Doron foi professor adjunto na Universidade Hebraica. Doron
ministra aulas de Fusdes e Aquisi¢des como parte do programa EMBA. A atuag@o de Doron foca-se principalmente em transagdes internacionais, incluindo
fusdes e aquisi¢des, resolugdo de disputas e questdes de direito publico. Ele ¢ formado por um curso alternativo de resolugio de disputas da Unido Europeia
e pela Classe Magistral da ICC para arbitros, além de atuar como arbitro. Gilad Bar-Ami ¢ advogado sénior na Afik & Co., focado principalmente em
direito comercial, direito corporativo, direito das telecomunicagdes (transagdes e regulagdo), transagdes internacionais e importagdes. Esta visdo geral
ndo constitui aconselhamento juridico e recomenda-se que vocé consulte um advogado especializado nessa area antes de tomar qualquer decisdo sobre
os assuntos descritos neste resumo. Para mais detalhes: +972-3-6093609 ou e-mail: afiklaw@afiklaw.com

! Recurso Civil 4628/93 Estado de Israel v. Apropim Housing and Enterprise (1991) Ltd., 49(2) 265 (06.04.1995), Suprema Corte, Vice-Presidente Aharon Barak, Juiz Dov Levin, Juiz Eliyahu
Mazuz - https://pt.afiklaw.com/caselaw/19438

2 Veja: Sobre Guilherme Tell, Bibi e a seguranca juridica contratual em Israel/Doron Afik, Esq., publicado na Afik News 308, 06.05.2020 - https:/pt.afiklaw.com/articles/a308

3 Audiéncia Adicional 2045/05 Organizacio dos Produtores de Hortigas v. Estado de Israel (11.05.2006), Suprema Corte, Presidente Aharon Barak, Vice-Presidente Mishael Cheshin, Juizes
Dorit Beinisch, Eliezer Rivlin, Ayala Procaccia, Edmond Levy, Asher Grunis, Miriam Naor, Salim Joubran - https://pt.afiklaw.com/caselaw/19440

“ https:/pt.afiklaw.com/updates/19454

5 https:/pt.afiklaw.com/updates/19457

¢ Veja: Sobre Guilherme Tell, Bibi e a seguranca juridica contratual em Israel/Doron Afik, Esq., publicado na Afik News 308, 06.05.2020 - https:/pt.afiklaw.com/articles/a308

7 Por exemplo, Recurso Civil de 24/7 Moshe Levy v. Queen of Sheba Assets-Eilat (23.11.2025), Suprema Corte, Vice-Presidente Noam Sohlberg e Juizes Yael Willner e Alex Stein -
https://pt.afiklaw.com/caselaw/19447

8 Veja: O Advogado Google (irmio do Dr. Google) e os acordos pré-nupciais /Doron Afik, Esq., publicado na Afik News 411, 17.04.2024 - https:/pt.afiklaw.com/articles/a411
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La Guerre de Trente Ans : La Fin ? / Doron Afik, Esq., Gilad Bar-Ami, avocat'

Lors de la Guerre de Trente Ans qui s'est déroulée en Europe entre 1618 et 1648, des millions de personnes ont perdu la vie ; elle s'est achevée
par les Traités de Westphalie et, jusqu'a la Premiere Guerre mondiale, elle était considérée comme la guerre la plus destructrice de I'histoire.
En comparaison de ce conflit bref et marginal, une « guerre des contrats » se livre en Israél depuis 30 ans (depuis le 06.04.1995), une guerre
sans compromis et dépourvue de traités de paix, entre la Knesset et la Cour supréme, et au sein méme de la Cour. En janvier 2026, cette guerre
a peut-étre touché a sa fin avec une déclaration de victoire du gouvernement accompagnée de fanfares triomphales.

Comment interpréte-t-on un contrat ? La réponse simple est: selon ce qui y est écrit, c'est-a-dire le libellé du contrat. Ce n'est que lorsque
le libellé du contrat est lacunaire ou obscur que l'on tente de retracer l'intention des parties en examinant également les circonstances
extérieures. Cette réponse intuitive correspondait également a la maniére dont les tribunaux appliquaient la disposition d'interprétation
de la Loi sur les contrats depuis sa promulgation en 1973 jusqu'en 1995. En 1995, la Cour supréme a statué dans la Jurisprudence
Apropim" qu'il fallait examiner conjointement le libellé et les circonstances. Elle a établi que, méme si le libellé est clair, on peut préférer
la maniere dont le juge interpréte l'intention des parties plutot que le libellé du contrat. En d'autres termes, le tribunal peut interpréter
un contrat selon sa propre compréhension de l'intention des parties, et ce, méme en contradiction avec le libellé du contrat.”? Autrement
dit : une condamnation a mort pour la sécurité juridique contractuelle en Isra€l.

Apres de nombreuses critiques publiques et universitaires, et dix ans plus tard, l'occasion s'est présentée d'annuler la jurisprudence Apropim.
Cependant, a sa place, une formation élargie de la Cour Supréme ne 1'a que 1égérement modérée en déterminant que le libellé du contrat est
l'indice de l'intention des parties®. Les arréts ultérieurs ont eu tendance a donner la priorité au libellé sans équivoque d'un accord, mais dans la
pratique, ils n'ont pas apporté de réponse claire a l'incertitude, se contentant de changer la question de "Quel est le résultat que voudra le juge
7" a "Qui sera le juge ?"". La guerre a continué jusqu'a ce que la Knesset décide en 2011 d'amender la Loi sur les Contrats et de préciser
que le libellé du contrat est déterminant* seulement pour que la Cour détermine que, malgré I'amendement de la loi, la doctrine Apropim
restait en vigueur.’ Ces derniéres années, la Cour Supréme a, dans la pratique, annulé la doctrine Apropim dans l'arrét Bibi Roads fin
2019. Ily a été déterminé que, dans le cas d'un contrat commercial entre des parties sophistiquées (averties) et représentées, le libellé
du contrat est le déterminant exclusif, contrairement aux contrats personnels entre individus sans représentation juridique.® De nombreux
arréts ultérieurs ont consolidé cette jurisprudence’ et, dans la pratique, on pouvait clairement affirmer que la doctrine Apropim - du
moins en ce qui concerne les contrats entre parties sophistiquées et représentées - avait disparu.

Tout cela prévalait jusqu'a ce que le gouvernement annonce, en janvier 2026, avoir réussi a vaincre le systéme judiciaire par le biais
d'un amendement supplémentaire a la Loi sur les contrats (dans le cadre de la révolution judiciaire que le gouvernement s'emploie a
mettre en ceuvre). Et que stipule cet amendement ? Pour 1'essentiel, il reprend la jurisprudence Bibi Roads, telle qu'elle est appliquée
depuis 6 ans, et précise que les parties elles-mémes sont libres de déterminer dans le contrat la maniére dont celui-ci sera interprété.

Alors (en mettant de coté les guerres inutiles et médiatisées), quelle est la situation juridique en Israél concernant l'interprétation des
contrats au début de 2026 ? Assez identique a la situation qui prévalait fin 2025, avec la précision que les parties peuvent déterminer
elles-mémes la méthode d'interprétation du contrat (chose qui s'applique de toute facon si 'on respecte le libellé du contrat et que celui-
ci est rédigé de maniére professionnelle). Surtout a 1'ére de 1TA, ou il est possible de générer des accords via une simple requéte sur
Internet, il est primordial d'étre représenté par un avocat expert dans le domaine.® Il ne faut pas se contenter d'un avocat manquant
d'expérience en la matiére, car en fin de compte - et certainement entre parties sophistiquées - a l'importance de la rédaction des
dispositions du contrat s'ajoute la capacité, grace a une rédaction prudente et professionnelle, de déterminer leur mode d'interprétation.
Une mauvaise rédaction risque d'entrainer des résultats que les parties n'avaient pas envisaggs.

* Doron Afik, Esq. est notaire public et avocat autorisé a exercer en Israél et a New York, ainsi qu'associé gérant d'Afik & Co., Attorneys and Notaries
(es.afiklaw.com), qui fait partie de BOKS International (www.boks-international.com). Doron était professeur adjoint a 1'Université hébraique. Doron
enseigne des cours de fusions et acquisitions dans le cadre du programme EMBA. La pratique de Doron se concentre principalement sur les transactions
transfrontaliéres, notamment les fusions et acquisitions, le réglement des différends et les questions de droit public. Il est diplomé d'un cours alternatif de
résolution des différends de 1'Union européenne et de la Master Class ICC pour arbitres, tout en agissant en tant qu'arbitre. Gilad Bar-Ami est avocat
senior chez Afik & Co., spécialisé principalement en droit commercial, droit des sociétés, droit des télécommunications (transactions et
réglementation), transactions internationales et importations. Ce résumé ne constitue pas un conseil juridique et il est recommandé de consulter un
avocat spécialisé dans ce domaine avant de prendre toute décision concernant les questions décrites dans ce résumé. Pour plus de détails : +972-3-
6093609 ou par email : afiklaw@afiklaw.com

! Appel civil 4628/93 Etat d'Israél c. Apropim Housing and Enterprise (1991) Ltd., 49(2) 265 (06.04.1995), Cour supréme, vice-président Aharon Barak, Juiz Dov Levin, Juiz Eliyahu Mazuz -
https://fr.afiklaw.com/caselaw/19435

2 Voir : Sur Guillaume Tell, Bibi et la sécurité juridique contractuelle en ,Israél / Doron Afik, Esq., publié¢ dans Afik News 308, 06.05.2020 - https:/fr.afiklaw.com/articles/a308

3 Audience supplémentaire 2045/05 Vegetable Growers Organization c. Etat d'Israél (11.05.2006), Cour supréme, président Aharon Barak, vice-président Mishael Cheshin, juges Dorit Beinisch,
Eliezer Rivlin, Ayala Procaccia, Edmond Levy, Asher Grunis, Miriam Naor, Salim Joubran - https:/fr.afiklaw.com/caselaw/19443

“ https:/fr.afiklaw.com/updates/19453

5 https:/fr.afiklaw.com/updates/19456

¢ Voir : Sur Guillaume Tell, Bibi et la sécurité juridique contractuelle en Israél / Doron Afik, Esq., publi¢ dans Afik News 308, 06.05.2020 - https:/fr.afiklaw.com/articles/a308

7 Par exemple, appel civil 24/7 Moshe Levy c. Queen of Sheba Assets-Eilat (23.11.2025), Cour supréme, vice-président Noam Sohlberg et les juges Yael Willner et Alex Stein -
https://fr.afiklaw.com/caselaw/19445

8 Voir : Maitre Google (le frére du Docteur Google) et les contrats de mariage/ Doron Afik, Esq., publié¢ dans Afik News 411, 17.04.2024 - https:/fr.afiklaw.com/articles/a411
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