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Afik & Co. upamietnia rocznice urodzin Janusza Korczaka (22 lipca, 1878 - 07 sierpnia, 1942), polsko-zydowskiego pedagoga,
autora ksigzek dla dzieci i pediatry, nieztomnego obroncy praw dziecka, powszechnie uznawanego za jedng z najbardziej
heroicznych i inspirujgcych postaci w historii edukaciji. Zamordowany przez nazistéw jako bohater w Treblince po tym, jak
odrzucit propozycje uratowania sie samemu i wybrat $mier¢ wraz z dzieémi ze swojego sierocinca w getcie warszawskim.
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Afik & Co. marks the anniversary of the birth of Janusz Korczak (July 22, 1878 - August 07, 1942), a Polish-Jewish educator,
children's author and pediatrician, a staunch defender of children's rights, universally recognized as one of the most heroic
and inspiring figures in the history of education. Murdered by the Nazis as a hero in Treblinka after refusing an offer to be
saved alone and choosing to walk to his death with the children of his orphanage in the Warsaw Ghetto.
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Who Moved My Partner? When Life Reboots and the Company is on Standby / Osnat Nitay, Adv.

,OT'N 12 2¥N7 NN2N2 DD 7W NI'WNN XYW 1NN
nwy (OP'wa Droyn NNand) Nian 'val DDA 07NN
N> 19" NIYYNAX NNAN7 ;NN oin 7w a¥n? 01307
ANRNN DX NI 202 MO0NT PN 'Y ARIY JUnNnn
nman nowamananx L NIYI P'OX TIWNN 'KN1 NIOK T'1Y NANd

http://he.afiklaw.com/articles/a470 niwpa Kixn? (N1
An article on the importance of preparing a company for
a situation where the founder, senior executives, and
shareholders (especially in a closely-held company)
may become incapacitated, including through a
continuing power of attorney, a will, amending the
articles of association, and shareholders' agreements.

The article was written by Adv. Osnat Nitay of Afik & Co.
The article in English may be found at the link
https://www.afiklaw.com/articles/a470



http://he.afiklaw.com/
http://www.afiklaw.com/
http://he.afiklaw.com/articles/a470
https://www.afiklaw.com/articles/a470

nivi 17'OX TIYN1 N2 NAB9NIYWI 211'-1"NK NN TV NIoVXA 7V DaANd NN Ny .2

Yedioth Ahronoth: Article on the joining of Adv. Ronit Amir-Yaniv as senior partner at Afik
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An article in Yedioth Ahronoth, 07.07.2026, in the
print edition of "Yedioth Ahronoth" - "Mamon"
magazine, by reporter Lital Dobrovitsky, about the
joining of Adv. Ronit Amir-Yaniv as a senior partner
at the international law firm Afik & Co., Attorneys

and Notaries. The article in English may be found at the link:
https://www.afiklaw.com/press/p470
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Attributing a debt to shareholders of a mother company require two processes of piercing the
corporate veil. Read more at: https://www.afiklaw.com/updates/22405
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The prohibition on conflicts of interest is not absolute and moderate measures should be
considered before disqualifying a bid in a tender. Read more at: https:/www.afiklaw.com/updates/22407
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A prolonged failure to act upon a contract may cause the agreement to lapse without requiring a
formal cancellation notice. Read more at: https://www.afiklaw.com/updates/22409
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A co-owner's right to use a joint property without the other owners' consent is conditioned upon
the use being reasonable. Read more at: https://www.afiklaw.com/updates/22411
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Depriving the tenant of an option without a real intention to sell the property is an abuse of a
contractual right. Read more at: https://www.afiklaw.com/updates/22413
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every second week to an
audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli related issues of interest to the business
community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title
“Please remove from mailing list” or “Please add me to the mailing list.” The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as
a whole and without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with
any legal issue you may have. For previous Afik News publication see http://www.afiklaw.com
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Who Moved My Partner? When Life Reboots and the Company is on Standby / Osnat Nitay, Adv.
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An article on the importance of preparing a company for a situation where the founder, senior
executives, and shareholders (especially in a closely-held company) may become incapacitated,
including through a continuing power of attorney, a will, amending the articles of association, and
shareholders' agreements. The article was written by Adv. Osnat Nitay of Afik & Co.

Osnat Nitay, Adv. is part of the legal team of Afik & Co., Attorneys and Notaries (www.afiklaw.com),
which is part of BOKS International (www.boks-international.com). Osnat is a graduate of the
Faculty of Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She
holds a family mediation certificate from the Gevim Center. Osnat is certified by the Israeli Ministry
of Justice to create lasting powers of attorneys and graduated a training of the Ministry of Justice
on privacy protection. The article in English may be found at the link: https://www.afiklaw.com/articles/a470

nvI 17'OX TYnNd N'D2 NDNIYWI 2A1'-1"NKX NN T"IV nI90VXN 2y nand .[Inn ,hidNNX Niy*T

Yedioth Ahronoth, Mamon: Article on the joining of Adv. Ronit Amir-Yaniv as a senior partner at Afik
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An article in Yedioth Ahronoth, 07.07.2026, in the print edition of "Yedioth Ahronoth" - "Mamon"
magazine, by reporter Lital Dobrovitsky, about the joining of Adv. Ronit Amir-Yaniv as a senior
partner at the international law firm Afik & Co., Attorneys and Notaries.

Adv. Amir-Yaniv, who previously served as head of the international real estate department at
Yigal Arnon & Co., is considered a prominent expert in accompanying developers and marketers
in Israel and abroad. She has a track record of accompanying dozens of complex projects in many
countries, including Cyprus, Greece, Italy, Germany, Portugal, England, and the US. Alongside
this, she has long-standing expertise in the field of competition and antitrust, and previously served
as the co-chair of the Antitrust Committee of the Israel Bar Association. In addition, she served for
years as the chair of the legal committee of the ICC in Israel (International Chamber of Commerce).
Adv. Amir-Yaniv has established her position as the leading authority in Israel in the field of sports
law and sports technologies (Sport-Tech), currently serving as chair of the Sports Law Committee
at the Israel Bar Association, and previously serving for six years as the chief legal advisor to the
Basketball Association. In this capacity, she represents associations, teams, athletes, and
entrepreneurs in the field. Additionally, she provides comprehensive legal and commercial
guidance to Israeli and international corporations, high-tech companies, and start-ups, with a
special expertise in the Food-Tech, Agri-Tech, and Prop-Tech (real estate technologies) sectors.
Alongside her practical work, Adv. Amir-Yaniv also lectures on professional topics regarding
mergers and acquisitions, investment raising, international real estate, and commercial
agreements. The publication in English may be found at the link: https://www.afiklaw.com/press/p470
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Attributing a debt to shareholders of a mother company require two processes of
piercing the corporate veil

A manpower agency provided employees to a company operating a nursing home. The nursing home ran
into financial difficulties, ceased operations, and owed money to the manpower agency, who demanded
them also from a person who was the shareholders of the holding company of the company managing the
hotel and the director of the operating company.

The Court dismissed the personal claim against the director and shareholder. Generally, a contractual
engagement with a company does not impose personal liability on its organs or officers for the company's
breach of contract. Here the director was not a party to the agreement or a guarantor thereof. Piercing the
corporate veil and obligating shareholders is an extreme remedy used only in exceptional cases of abuse
of the separate legal personality (such as fraud or depriving creditors), and imposing personal liability in tort
or contract requires proof of subjective personal fault at a high evidentiary standard. Here, the nursing
home's collapse resulted from unplanned external circumstances (the COVID-19 crisis and a surprising
eviction demand from the landlord) and funds did not reach the personal pocket of the shareholder who also
held the shares through a holding company and not personally and thus a double piercing of the corporate
veil is required, a thing that was not sought. Therefore, the claim against the director and shareholder was
dismissed.
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The prohibition on conflicts of interest is not absolute and moderate measures
should be considered before disqualifying a bid in a tender

Two bidders submitted proposals in a public tender for the establishment of a database. After the tender
committee awarded the contract to one despite a concern regarding a conflict of interest, the other
contended that the tender committee's decision is unreasonable and should be annulled.

The Court rejected the claim and held that the existence of a concern for a conflict of interest does not lead
to the automatic disqualification of a bid in a tender. The principle of avoiding conflicts of interest, particularly
in the public sector, is derived from the fiduciary duty of public servants and the obligation of authorities to




act in accordance with the rules of justice and fairness, weighing only relevant considerations. However,
the rule prohibiting conflicts of interest is not absolute; rather, it is a principle that should be realized to the
highest possible degree without undermining the underlying purpose of the administrative action itself.
Accordingly, even when there is a concern about a conflict of interest, it does not mean that a certain action
is invalid from the outset. Instead, the implementation of more moderate measures should be considered
first, utilizing disqualification only as a last resort. In this case, the winning bid included an advance
disclosure regarding the potential conflict of interest and even outlined how such a conflict could be
prevented. The tender committee examined the issue, including through legal and external expert opinions,
and determined that there was no justification to disqualify the bid since the conflict of interest was not
material, the likelihood of it actually materializing was low, and there were effective ways to manage it.
Consequently, there is no justification to overturn the award decision, and the company that submitted the
winning bid should be permitted to proceed with the execution of the tender.

2101 Ny TINA YNIX X777 DDoAN NY'P9Y XA 717y NdWINN A9IEN |WNA ATIN DI'7A Wyn YoIn

T N'7T NUSIYA 1D ,19'- 21X N2 DI7wn vVOWN N ,06.07.2026 ,n"ya 1965 11 nP'127 W0VNINAT '72won 1 n"ya |1 Atnn 35033-04-21 X'n

A7 DNIX NNI9NY MYV YYD INKRYT DN NNV DWW 7227 NWAT NIFDT IXMI YIv'2 NpoIvn Nnan
2N 7N DY 7m NN T NNNonY e 'uswn

ATV WYN 10IN,NP'MY .Wyn 10INN Y9I D' TTNN T 7V NITI DD0NN D Yapl NY'ANn NIX NNT USwNn N
TIX K77 ,Nynnwnn IMy'Po1 DDoNN NNAIT 7V TA%7 DMWY ,NDINK N9IPN JWN2 ATIN 1aI'n VIXA? N7 '
NYIIQ NI'MYINE QAR N DM 7Im 'Y DIXA 7907 NANNN NN2Nn LT Mpna JNYnIo 7101 nyTina
['T W7 NIRYN NMI9N2 NPONOoN NNANN ,NNT DY .0'NNIM 1IAY DI7YUNA NRYY? R NNDN 'MT DNN9N
VI 7 N9 X7 ,00'00 NINTENNA N1*IYNN K7 11UV qUNd DNE7 oY YR 0Y' X7 nnann .1
TI'NOT NI'X NNANN ,)2'97 .MM NNN DX 0Y'7 NYIN1 NIQY DY JYNa1 0D0N2 NAYNNN DNY D'NN'YN

V{791 NITIW DD0NN NIdA NNNV MDY DI7YNY

A prolonged failure to act upon a contract may cause the agreement to lapse
without requiring a formal cancellation notice

A company engaged in consulting and exercising rights demanded to receive legal fees from a client after
about a decade, contending that it referred it to legal representation that led to a reduction in lease fees vis-
a-vis the Tel Aviv Municipality.

The Court rejected the claim and held that the agreement had been abandoned by the parties and had
expired due to inaction. Silence, inaction, and the absence of any action to perform contractual obligations
over a long period of time may indicate that the agreement has been abandoned and its implied expiration,
without the need for a formal notice of cancellation. Here, the company undertook to deal directly with the
Tel Aviv Municipality and the authorities regarding the reduction of lease fees and even to pay for experts.
However, the company made do with referring the client to a lawyer only. The company did not contact the
client for about a decade, was not interested in the progress of the proceedings, did not act to perform the
services it undertook in the agreement and for many years refrained from fulfilling its obligations. Therefore,
the company is not entitled to payment of fees by virtue of the agreement that was abandoned and expired.
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A co-owner's right to use a joint property without the other owners' consent is
conditioned upon the use being reasonable

A co-owner of an apartment, who inherited half of his deceased father's apartment, demanded that his half-
sister pay him usage fees after she moved into the apartment with her partner and two children without his
consent, even though her mother (the owner of the second half of the rights in the apartment) permitted her
to do so.

The Court held that the half-sister shall be charged with the payment of appropriate usage fees for the co-
owner’s relative share. Under Israeli law, a co-owner's right to use a joint property without the other owners'
consent is conditioned upon the use being reasonable and not preventing similar use by another co-owner.
In this case, bringing an entire additional family into the apartment constitutes an unreasonable use, as it




prevents the second co-owner (the inheriting son) from making a similar use and infringes upon his
proprietary rights. Therefore, the half-sister is to pay for the use that she and her family make of the co-
owner’s share in the apartment.
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Depriving the tenant of an option without a real intention to sell the property is an
abuse of a contractual right

Landlords notified the tenants of the termination of the lease and prevented them from exercising an option,
contending that they intended to sell the apartment. In practice, the apartment was not sold but was rented
to others at higher rents, and the tenants were forced to rent another apartment at a higher price.

The Court accepted the claim in part and held that the eviction notice was given unlawfully and constituted
a breach of agreement. According to Israeli law, any right deriving from a lease, including the right to
terminate the contractual relationship, must be exercised in an acceptable manner and in good faith. The
principle of good faith is intended to prevent a party to the contract from taking advantage of a contractual
stipulation in a manner that does not correspond to the reasonable expectations of the other party.
Exercising the right of termination without real intention deviates from its purpose and constitutes an abuse
that is contrary to the duty of fairness. In this case, the lease agreement stipulated that if the landlords
wanted to sell the apartment, the tenant would not have the option to extend the lease period and it would
be terminated. Despite this, the landlords did not take any real action to sell the apartment, but rented it out
shortly afterwards at a higher price. Therefore, in the absence of a real intention to sell, the exercise of the
right of termination deviates from the purpose for which it was granted and constitutes a breach of the
agreement, and the landlords will compensate the tenants for the damage caused to them.
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Who Moved My Partner? When Life Reboots and the Company is on Standby 7 Osnat Nitay, Adv. "

A 39-year-old, founding partner in a startup company, flew for a weekend to a ski resort and one unfortunate slip sent him to
intensive care and the company to a rapid crash course, as his absence prevented it from paying employees and suppliers or
performing other material and urgent tasks. A lasting power of attorney could have prevented the company’s collapse, but
even a lasting power of attorney that was not duly drafted, or incompatibility of the company’s articles of association for its
use, can lead to a collapse.

If in the past a loss of capacity was perceived as a private/family event handled behind closed doors, in the modern era such
an event may constitute a corporate event for all intents and purposes.! Sometimes, the issue that arises is not the question
of the existence of the lasting power of attorney (a powerful tool introduced into use in Israel in 2016)?, but the lack of
corporate synchronization: a gap between the individual’s wishes and the company’s articles of association.

While in the event of death there is a regulated inheritance mechanism (or automatic expiration of office) that allows for a
relatively quick passing of the baton” in a corporation in which the deceased was a shareholder or held a senior position, in
a situation of loss of capacity without prior planning, chaos sometimes ensues, because in the absence of a mechanism fixed
in law, there is no decision-making authority and the business may fall into a standstill. A lasting power of attorney is a tool
designed to ensure control and advance planning in situations of lack of capacity, while transitioning from state decisions
(guardianship) to human autonomy.? In the corporate world, the lasting power of attorney can help prevent the collapse of
the business the moment its owner loses capacity (sometimes for a limited period). Beyond bureaucracy, there is a real legal
tension: while the attorney-in-fact is obligated to act in accordance with the appointor’s instructions, the office holder
(director or CEQO) is obligated by law to act in the best interests of the company. Thus, insofar as the lasting power of attorney
appoints a person as an office holder in the company instead of the appointor (who temporarily, or permanently, lacks
capacity), incorrect drafting of the documents may cause conflicts of interest.

Under the Israeli Companies Law, the duties applying to the office holder are personal duties towards the corporation and
cannot be transferred or bypassed through an external power of attorney alone. The law establishes substantive capacity
limitations for directors, alongside a duty of immediate notification upon loss of capacity, and if the loss of capacity prevents
a person from reporting, there is no simple mechanism to remove the director. In a Supreme Court verdict from 2016¢, it was
held that a director who loses capacity is required to inform the company of this (and under law his tenure will expire on the
date the notice is given) and as long as he did not inform, he is liable to the company, where he might not be liable if it is a
situation of inability "to understand that he is no longer capable of properly fulfilling his role, such as when a director
becomes senile or loses his sanity”. However, the exemption from liability does not assist to prevent the damage, of course.
When the lack of capacity is of a senior office holder (for example, a CEO), and that person is also a material shareholder and
perhaps also a director (as often happens in family corporations or startups), this may, in the absence of advance preparation,
cause a standstill that only an appeal to the Court will be able to allow an exit from, and even this in a proceeding that may
not only cost precious time and great costs, but also make the Court the one who decides, instead of the person.

Thus, it is advisable to prepare in advance, especially in a family company or in a company where there is a controlling
shareholder who is also an office holder, and to build an orderly intergenerational transition system® that will include not
only a lasting power of attorney and a will, but also the necessary changes to the company?’s articles of association and perhaps
to the shareholders’ agreement and any other contractual infrastructure, with legal alignment between the documents, in order
to ensure the functional continuity of the corporation. Itis important that the documents are not prepared by an inexperienced
lawyer who has only undergone basic training in lasting powers of attorney, but by a law firm with expertise in corporate
law along with an understanding of such tools.

" Osnat Nitay, Adv. is part of the legal team of Afik & Co. (www.afiklaw.com), which is part of BOKS International (www.boks-international.com).
Osnat is a graduate of the Faculty of Social Sciences at the Hebrew University of Jerusalem and has a degree in law. She holds a family mediation certificate
from the Gevim Center. Osnat is certified by the Israeli Ministry of Justice to create lasting powers of attorneys and graduated a training of the Ministry of
Justice on privacy protection. This overview does not constitute any legal advice and it is recommended to consult a lawyer who specializes in this field before
making any decision on the issues described in this overview. For more details: 03-6093609, or by e-mail: afiklaw(@afiklaw.com

! See: A Dirge for the Companies — In Every Generation they Rise up to Destroy Us /Doron Afik, Esq. published in Afik News 313, 15.07.2020 - https://www.afiklaw.com/articles/a313

2 See: On lasting power of attorney instead of a Turkish telenovela on Netflix/Shelly Wilner, Adv., published in Afik News 341, 11.08.2021 - https://www.afiklaw.com/articles/a341

3 See: Lasting Power of Attorney - Not Just for the Third Age but also for Young Start-Up Entrepreneurs / Yair Aloni, Adv., published in Afik New 301, 15.07.2020 - https://www.afiklaw.com/articles/a301
4 Civil Appeal 4024/13 Tikva - Kfar Lehachshara miktzoit beGvaot Zaid Ltd. v. Arieh Finkovitz (29.08.2016) Supreme Court, Honorable Justices Yitzhak Amit, Zvi Zylbertal, Meni Mazuz -

https://www.afiklaw.com/caselaw/22324
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:Quién movid a mi socio? Cuando la vida hace un Reboot y la empresa esta en Standby/ Osnat Nitay, Abg.
Un hombre de 39 afios, socio fundador de una empresa emergente, vol6 a una estacion de esqui para pasar el fin de semana
y un desafortunado resbalon lo envié a cuidados intensivos y a la empresa a un curso de colision rapida, ya que su ausencia
le impidi6 pagar a los empleados y proveedores o realizar otras tareas urgentes y materiales. Un poder notarial duradero
podria haber evitado el colapso de la empresa, pero incluso un poder notarial duradero que no fue redactado debidamente, o
la incompatibilidad de los estatutos de la empresa para su uso, puede conducir a un colapso.

Si en el pasado la pérdida de capacidad se percibia como un evento privado/familiar manejado a puerta cerrada, en la era moderna
tal evento puede constituir un evento corporativo para todos los efectos y propdsitos.! A veces, el problema que surge no es la
cuestion de la existencia del poder notarial duradero (una poderosa herramienta introducida para su uso en Israel en 2016)?, sino la
falta de sincronizacion corporativa: una brecha entre los deseos del individuo y los estatutos de la empresa.

Mientras que en caso de fallecimiento existe un mecanismo de herencia regulado (o la expiracion automatica del cargo) que
permite un paso de testigo” relativamente rapido en una corporacion en la que el fallecido era accionista o ocupaba un cargo
directivo, en una situacion de pérdida de capacidad sin planificacion previa, a veces se produce el caos, porque a falta de un
mecanismo fijado por la ley, no hay autoridad para la toma de decisiones y el negocio puede paralizarse. Un poder notarial
duradero es una herramienta disefiada para asegurar el control y la planificacion anticipada en situaciones de falta de
capacidad, pasando de las decisiones del estado (tutela) a la autonomia humana.> En el mundo corporativo, el poder notarial
duradero puede ayudar a prevenir el colapso del negocio en el momento en que su propietario pierde la capacidad (a veces
por un periodo limitado). Mas alla de la burocracia, existe una verdadera tension legal: mientras que el apoderado esta
obligado a actuar de acuerdo con las instrucciones del poderdante, el titular del cargo (director o director ejecutivo) esta
obligado por ley a actuar en el mejor interés de la empresa. Por lo tanto, en la medida en que el poder notarial duradero
designa a una persona como titular de un cargo en la empresa en lugar del poderdante (que temporal o permanentemente
carece de capacidad), la redaccion incorrecta de los documentos puede causar conflictos de intereses.

Bajo la Ley de Sociedades de Israel, los deberes que se aplican al titular del cargo son deberes personales hacia la corporacion
y no pueden ser transferidos o eludidos a través de un poder notarial externo por si solo. La ley establece limitaciones
sustanciales de capacidad para los directores, junto con el deber de notificacion inmediata tras la pérdida de capacidad, y si
la pérdida de capacidad impide a una persona informar, no hay un mecanismo simple para destituir al director. En un
veredicto de la Corte Suprema de 2016%, se sostuvo que un director que pierde la capacidad esta obligado a informar a la
empresa de esto (y segun la ley su mandato expirara en la fecha en que se dé el aviso) y mientras no informe, es responsable
ante la empresa, donde podria no ser responsable si es una situacion de incapacidad ’para comprender que ya no es capaz de
cumplir adecuadamente con su papel, como cuando un director se vuelve senil o pierde la cordura”. Sin embargo, la exencion
de responsabilidad no ayuda a prevenir el dafo, por supuesto. Cuando la falta de capacidad es de un alto directivo (por
ejemplo, un director ejecutivo), y esa persona es también un accionista material y tal vez también un director (como sucede
amenudo en corporaciones familiares o startups), esto puede, en ausencia de preparacion anticipada, causar un estancamiento
del que solo una apelacién a la Corte podra permitir una salida, e incluso esto en un procedimiento que puede no solo costar
un tiempo precioso y grandes costos, sino también convertir a la Corte en quien decide, en lugar de la persona.

Por lo tanto, es aconsejable prepararse con anticipacion, especialmente en una empresa familiar o en una empresa donde hay
un accionista controlador que también ocupa un cargo, y construir un sistema ordenado de transicion intergeneracional® que
incluira no solo un poder notarial duradero y un testamento, sino también los cambios necesarios a los estatutos de la empresa
y tal vez al acuerdo de accionistas y cualquier otra infraestructura contractual, con alineacion legal entre los documentos, a
fin de garantizar la continuidad funcional de la corporacion. Es importante que los documentos no sean preparados por un
abogado sin experiencia que solo ha recibido capacitacién basica en poderes notariales duraderos, sino por un bufete de
abogados con experiencia en derecho corporativo junto con una comprension de dichas herramientas.

‘Osnat Nitay forma parte del equipo juridico de Afik & Co. (www.afiklaw.com) , que forma parte de BOKS International (www.boks-
international.com). Osnat es licenciada en Derecho por la Facultad de Ciencias Sociales de la Universidad Hebrea de Jerusalén y posee un certificado
de mediacion familiar del Centro Gevim. Osnat esta certificado por el Ministerio de Justicia de Israel para crear poderes notariales duraderos y se
gradud de una capacitacion del Ministerio de Justicia sobre proteccion de la privacidad. Esta descripcion general no constituye asesoramiento legal y
se recomienda consultar a un abogado especializado en este campo antes de tomar cualquier decision sobre los temas descritos en esta descripcion
general. Para mas detalles: 03-6093609, o por correo electronico: afiklaw@afiklaw.com

! Ver: Un Canto Finebre para las Empresas - En Cada Generacién se Levantan para Destruirnos/ Doron Afik, Esq. publicado en Afik News 313, 15.07.2020 - https:/es.afiklaw.com/articles/a3 13

2 Ver: Sobre poderes preventivos en lugar de una telenovela turca en Netflix/ Abogada Shelly Wilner, publicado en Afik News 341, 11.08.2021 - https:/es.afiklaw.com/articles/a341

* Ver: Poder notarial duradero: no sélo para la tercera edad, sino también para jovenes emprendedores / Abogado Yair Aloni, publicado en Afik News 301, 15.07.2020 - https://es.afiklaw.com/articles/a301
4 Apelacién Civil 4024/13 Tikva - Kfar Lehachshara miktzoit beGvaot Zaid Ltd. v. Arieh Finkovitz (29.08.2016) Corte Suprema, Honorables Jueces Yitzhak Amit, Zvi Zylbertal, Meni Mazuz -
https://es.afiklaw.com/caselaw/22325

5 Ver: https:/es.afiklaw.com/business
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Quem moveu meu sécio? Quando a vida faz um Reboot e a empresa estd em Standby, Osnat Nitay, Abg.’
Um homem de 39 anos, s6cio fundador de uma empresa startup, voou para um fim de semana em uma estacao de esqui € um
escorregdo infeliz o mandou para a terapia intensiva e a empresa para uma rapida rota de colisdo, ja que sua auséncia a
impediu de pagar funcionarios e fornecedores ou realizar outras tarefas urgentes e materiais. Uma procuragao duradoura
poderia ter evitado o colapso da empresa, mas mesmo uma procuragdo duradoura que nao foi devidamente redigida, ou a
incompatibilidade do contrato social da empresa para o seu uso, pode levar a um colapso.

Se no passado a perda de capacidade era percebida como um evento privado/familiar tratado a portas fechadas, na era moderna tal
evento pode constituir um evento corporativo para todos os fins e efeitos.! As vezes, o problema que surge ndo é a questio da
existéncia da procuracao duradoura (uma ferramenta poderosa introduzida para uso em Isracl em 2016)?, mas a falta de
sincronizagao corporativa: uma lacuna entre os desejos do individuo e o contrato social da empresa.

Enquanto no caso de morte existe um mecanismo de heranca regulamentado (ou expiragao automatica do cargo) que permite uma
rpassagem de bastao” relativamente rapida em uma corporagao na qual o falecido era acionista ou ocupava um cargo sénior, em
uma situacao de perda de capacidade sem planejamento prévio, as vezes o caos se instala, porque na auséncia de um mecanismo
fixado em lei, ndo ha autoridade para tomada de decisoes e o negocio pode ficar paralisado. Uma procuragdo duradoura ¢ uma
ferramenta projetada para garantir o controle e o planejamento antecipado em situacdes de falta de capacidade, mudando das
decisdes do estado (tutela) para a autonomia humana.> No mundo corporativo, a procuracao duradoura pode ajudar a evitar o
colapso do nego6cio no momento em que seu proprietario perde a capacidade (as vezes por um periodo limitado). Além da
burocracia, existe uma verdadeira tensao juridica: enquanto o procurador é obrigado a agir de acordo com as instru¢des do
outorgante, o titular do cargo (diretor ou CEO) ¢é obrigado por lei a agir no melhor interesse da empresa. Assim, na medida em que
a procuragdo duradoura nomeia uma pessoa como titular de um cargo na empresa em vez do outorgante (que temporaria ou
permanentemente ndo tem capacidade), a redagdo incorreta dos documentos pode causar conflitos de interesse.

Sob a Lei de Sociedades de Israel, os deveres aplicaveis ao titular do cargo sdo deveres pessoais para com a corporagao e nao
podem ser transferidos ou contornados apenas por meio de uma procuragdo externa. A lei estabelece limitagcdes substanciais
de capacidade para diretores, juntamente com o dever de notificagdo imediata apos a perda de capacidade, e se a perda de
capacidade impedir uma pessoa de relatar, ndo ha um mecanismo simples para remover o diretor. Em um veredito da
Suprema Corte de 2016%, foi decidido que um diretor que perde a capacidade € obrigado a informar a empresa sobre isso (e
por lei seu mandato expirard na data em que o aviso for dado) e enquanto ele ndo informar, ele é responsavel perante a
empresa, onde pode ndo ser responsavel se for uma situagao de incapacidade para entender que ele ndo ¢ mais capaz de
cumprir adequadamente seu papel, como quando um diretor se torna senil ou perde a sanidade”. No entanto, a isencao de
responsabilidade ndo ajuda a evitar o dano, € claro. Quando a falta de capacidade ¢ de um titular de cargo sénior (por exemplo,
um CEQO), e essa pessoa também ¢ um acionista material e talvez também um diretor (como costuma acontecer em
corporacdes familiares ou startups), isso pode, na auséncia de preparagdo antecipada, causar um impasse do qual apenas um
recurso ao Tribunal podera permitir uma saida, e mesmo isso em um processo que pode nao apenas custar um tempo precioso
e grandes custos, mas também tornar o Tribunal aquele que decide, em vez da pessoa.

Assim, ¢ aconselhavel preparar-se com antecedéncia, especialmente em uma empresa familiar ou em uma empresa onde ha um
acionista controlador que também ocupa um cargo, e construir um sistema ordenado de transi¢ao intergeracional® que incluira
ndo apenas uma procuragao duradoura ¢ um testamento, mas também as mudangas necessarias no contrato social da empresa e
talvez no acordo de acionistas e qualquer outra infraestrutura contratual, com alinhamento juridico entre os documentos, a fim
de garantir a continuidade funcional da corporacio. E importante que os documentos nio sejam preparados por um advogado
inexperiente que tenha passado apenas por treinamento basico em procuracdes duradouras, mas por um escritério de advocacia
com experiéncia em direito societario, juntamente com a compreensao de tais ferramentas.

"‘Osnat Nitay faz parte da equipe juridica da Afik & Co. (www.afiklaw.com), que faz parte da BOKS International (www.boks-international.com). Osnat
possui diploma em Direito pela Faculdade de Ciéncias Sociais da Universidade Hebraica de Jerusalém e certificado em mediagéo familiar pelo Centro Gevim.
Osnat ¢ certificado pelo Ministério da Justica de Israel para criar procuragdes duradouras ¢ formou-se em um treinamento em protegdo de privacidade por um
Ministério da Justica. Esta visdo geral ndo constitui aconselhamento juridico e recomenda-se que vocé consulte um advogado especializado nesta area antes
de tomar qualquer decis@o sobre as questdes descritas neste resumo. Para mais detalhes: 03-6093609, ou por e-mail: afiklaw(@afiklaw.com

! Veja: Um Canto Funebre para as Empresas — Em Cada Geracao Eles se Levantam para Nos Destruir /Doron Afik, Esq., publicado em Afik News 313, 15.07.2020 - https:/pt.afiklaw.com/articles/a313

2 Veja: Sobre poderes preventivos en lugar de una telenovela turca en Netflix/ Shelly Wilner, Adv., publicado em Afik News 341, 11.08.2021 - https:/pt.afiklaw.com/articles/a341

3 Veja: Procuragdo Duradoura — Ndo Apenas para a Terceira Idade, mas também para Jovens Empreendedores de Startups /Yair Aloni, Adv. publicado em Afik News 301, 15.07.2020 -
https:/pt.afiklaw.com/articles/a301

4 Recurso Civil 4024/13 Tikva — Uma vila para treinamento profissional em Giv’ot Zaid Ltd. vs. Arie Pinkovich (29.08.2016) Suprema Corte, Excelentissimos Juizes Yitzhak Amit, Zvi Zylbertal, Meni Mazuz

- https://pt.afiklaw.com/caselaw/22326
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Qui a déplacé mon associé ? Quand la vie fait un Reboot et que I’entreprise est en Standby/ Osnat Nitay, Abg.*
Un homme de 39 ans, associé¢ fondateur d’une start-up, s’est envolé pour un week-end dans une station de ski et une
malheureuse glissade I’a envoyé aux soins intensifs et l'entreprise sur une voie de collision rapide, car son absence l'a
empéchée de payer les employés et les fournisseurs ou d’effectuer d’autres tdches matérielles et urgentes. Une procuration
durable aurait pu empécher I'effondrement de I’entreprise, mais méme une procuration durable qui nva pas été diment
rédigée, ou une incompatibilité des statuts de I’entreprise pour son utilisation, peut conduire a un effondrement.

Si par le passé la perte de capacité était percue comme un événement privé/familial géré a huis clos, a I’ére moderne, un tel
événement peut constituer un événement d’entreprise a part entiére.! Parfois, le probléme qui se pose n’est pas la question de
lexistence de la procuration durable (un outil puissant introduit pour utilisation en Israél en 2016)?, mais le manque de
synchronisation au sein de ’entreprise : un décalage entre les souhaits de I'individu et les statuts de l'entreprise.

Alors quen cas de déces, il existe un mécanisme de succession réglementé (ou I’expiration automatique du mandat) qui permet un
rpassage de relais” relativement rapide dans une société dans laquelle le défunt était actionnaire ou occupait un poste de direction,
dans une situation de perte de capacité sans planification préalable, le chaos s’ensuit parfois, car en I'absence d’'un mécanisme fixé
par la loi, il n’y a pas d’autorité décisionnelle et ’entreprise peut se retrouver paralysée. Une procuration durable est un outil congu
pour assurer le contrdle et la planification préalable dans les situations d'incapacité, en passant des décisions de I’Etat (tutelle) a
lautonomie humaine.> Dans le monde de I’entreprise, la procuration durable peut aider a prévenir ’effondrement de ’entreprise
au moment ou son propriétaire perd sa capacité (parfois pour une période limitée). Au-dela de la bureaucratie, il y a une véritable
tension juridique : alors que le mandataire est tenu d’agir conformément aux instructions du mandant, le titulaire de la fonction
(administrateur ou PDG) est tenu par la loi d’agir dans le meilleur intérét de la société. Ainsi, dans la mesure ou la procuration
durable nomme une personne en tant que titulaire d’'une fonction dans l'entreprise a la place du mandant (qui manque
temporairement ou définitivement de capacité), une rédaction incorrecte des documents peut entrainer des conflits d’intéréts.

En vertu de 1a loi israélienne sur les sociétés, les devoirs incombant au titulaire de la fonction sont des devoirs personnels
envers la société et ne peuvent étre transférés ou contournés par le seul biais d’une procuration externe. La loi établit des
limites de capacité substantielles pour les administrateurs, ainsi qu'une obligation de notification immédiate en cas de perte
de capacité, et si la perte de capacité empéche une personne de faire une déclaration, il n’y a pas de mécanisme simple pour
révoquer ’administrateur. Dans un verdict de la Cour supréme de 2016¢%, , il a été jugé quun administrateur qui perd sa
capacité est tenu d’en informer l’entreprise (et selon la loi, son mandat expirera a la date a laquelle l'avis est donné) et tant
quwil m’a pas informé, il est responsable envers l’entreprise, ou il pourrait ne pas €tre responsable s’il s’agit d’une situation
drincapacité 7a comprendre quil n’est plus en mesure de remplir correctement son réle, comme lorsquun administrateur
devient sénile ou perd la raison”. Cependant, I’exonération de responsabilité n’aide évidemment pas a prévenir les dommages.
Lorsque l'incapacité concerne un titulaire de fonction supérieur (par exemple, un PDQ), et que cette personne est également
un actionnaire important et peut-&tre aussi un administrateur (comme cela arrive souvent dans les entreprises familiales ou
les start-ups), cela peut, en 'absence de préparation préalable, provoquer une impasse dont seul un recours au Tribunal pourra
permettre de sortir, et méme cela dans une procédure qui peut non seulement cotiter un temps précieux et des frais importants,
mais aussi faire du Tribunal celui qui décide, a la place de la personne.

Il est donc conseillé de se préparer a I'avance, en particulier dans une entreprise familiale ou dans une entreprise ou il y a un
actionnaire majoritaire qui occupe également une fonction, et de mettre en place un systéme de transition intergénérationnelle
ordonné® qui comprendra non seulement une procuration durable et un testament, mais aussi les modifications nécessaires
des statuts de l’entreprise et peut-€tre de la convention d’actionnaires et de toute autre infrastructure contractuelle, avec un
alignement juridique entre les documents, afin d’assurer la continuité fonctionnelle de I’entreprise. Il est important que les
documents ne soient pas préparés par un avocat inexpérimenté qui n’a suivi quune formation de base sur les procurations
durables, mais par un cabinet d’avocats ayant une expertise en droit des sociétés ainsi qu’une compréhension de ces outils.

*Osnat Nitay fait partie de 1'équipe juridique d'Afik & Co. (www.afiklaw.com), qui fait partiec de BOKS International (www.boks-international.com). Osnat
est titulaire d'un diplome de droit de la Faculté des sciences sociales de I'Université hébraique de Jérusalem et d'un certificat en médiation familiale du Centre
Gevim. Osnat est certifié par le ministere israélien de la Justice pour créer des procurations durables et a obtenu une formation en protection de la vie privée
dispensée par un ministére de la Justice. Ce résumé ne constitue pas un conseil juridique et il est recommandé de consulter un avocat spécialisé dans ce domaine
avant de prendre toute décision sur les questions exposées dans ce résumé. Pour plus de détails : 03-6093609, ou par email : afiklaw@afiklaw.com

! Voir: La complainte des sociétés — A chaque génération, ils se Iévent pour nous détruire / Doron Afik, Esq., publié dans Afik News 313, 15.07.2020 - https://fr.afiklaw.com/articles/a313

2 Voir: Sur les mandats de protection future au lieu d’une telenovela turque sur Netflix/ Me Shelly Wilner, publié dans Afik News 341, 11.08.2021 - https://fr.afiklaw.com/articles/a341

3 Voir: Mandat de Protection Future - Pas Seulement pour le Troisiéme Age mais aussi pour les Jeunes Entrepreneurs de Start-ups / Me Yair Aloni, publié¢ dans Afik News 301, 15.07.2020 -
https://fr.afiklaw.com/articles/a301

4 Apelacion Civil 4024/13 Tikva — Un pueblo para formacion profesional en Giv’ot Zaid Ltd. vs. Arie Pinkovich (29.08.2016) Cour Supréme, Honorables Juges Yitzhak Amit, Zvi Zylbertal,
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