TR2ON NWNT Y / L 029D 9VININ

MNYPN NPDD MPIY HY NNYA DRI VIDYN MINPIIIND PO-NN PP NYVYIN ,2022 N NDINN2
D917 MPYYN MND ,NNINID ,NDM) TWRY DAY TYNA NONMI NN NNIX OXVIVDN NN DIWPYN NRIND
D091 2YY NN ,IND 92TY DINYT NN NIMIHYN NNN NINYA AN VOPL HY D27 DXTINY XIHNN TIY DNIIN NYIS

ITPNIND DOWPWN NXAND ITYNY DMININRY DNINN

DWPWYN NOM) MMRDMOP 19T NN NN 21T 120192 DNV HY 11OYN LOIYNN NXAD YNV NIPNIL ,OVND
20D NP2 NI PYA AT MM 410 -5 DY 12 DI DT DY) ,NMPN NITNA Y/IT) DY DOVPNID 190D
DNT VIYNN M .DNY NVXINY NNNNN DY DMINNDN I NI WITI DIDI NN ITIN DIWPWNN OV VPN
ININ NIN ON DI ,599192 MINOSNHN DY TN NP NDIY IOINY MINOXINM 22X NN NIN XNY I8N D ,¥AP) Y IAND DX
N TNYN 20 I8N OIN ,I2Y2) NNNI MTAYD ONMNND 10> XN .MYLNY NN ININ NIN DN DN MDY

M2PNNN IPRY NIV 12T

Y2)D NINNNA I2YTHY DD 1D, 1WaAP HNIYD DAVNN YN XD INNY NN INNN IIN TNYN Y)Y I8N DI OND TR
N9XNNI5HD NONN KO TOTNYN IMAPNNN MITIN ISNN NN PINY M DR RNV INND 2AWNIND WY XN, NYN
PPYNT TWUND ,PPYNI NNV I8N DY myv 19972 mwa NNT INIWI 11OYN VOVYNN N ,5VND [ T0 .NN»PY
N2 MIND NINKN NN NINKNN 2D YIAPY ,DOUTIN NYIZY TIN2 NINK 172N DY NIIND DX MY 1IN NNPYII
MNIND ¥ ,0aVNN NP2 YIAP ,NNIND) MYVLN DY NWIAN NDOY MIPNN RN INN DY WIANND YT DT DY I8N
INNRN NN YIND NTYPND NN T RNY NNVAN DY, MINCIY NY IV INVIANT NN DMPY TIND NN KD PINHY

.9-5y DIa)

172N 129N IN,NOY MINTNOVN HY HNOXIVION MTINY TPNNND MTIN NN GO NOMHINN ,OXVIVD NN, T
NPINNN OX ,DOWPWYN NN DY NIAVN NPNX ,NPTAYD 7PNMND IR PPYNI NV NN NPXAINN
95 1Y NNYN ND DNNHNN NIV NYA ON RON LMD IR DNOY 92T DY 1902 ON IN MIMPNN XD NPTNYN
NP NON D MDD PRY DY IMNI YT ONX,INDT TAX TYN D911 WHON,IN NPDPRYN MINSN T 1M

DWPYND DNXN NININ NIANY 121D ,2NN NN TNYN 210D I8N DOV 120D DN DIRNPN DIWPWN HYY Tiva
IOIN DM DN . TPNY NIIND MND 22D DNNN PAY,I2YN 2200 DINN P2, 007010 DN DIW NTHD NN
M2151 DXPO ON ONX —DXVININ DN NPND DMWY ,DWNT ,MINTNIV IN AN 22D DNINNY NN NI TN
P72 NIV AN DOV TIND 2IWN T NDDN IWNNRTD NIV 10¥ 1NN T 910V DI2T IN INNN TYINA I8N
95,7 TONIA NYYA PO-DYIN NIORIVT OXVIVDN NN DY NPN NON DI DMNYN NN Dvnd 75 200N
9 DY 0 ,P0AVNN TNNN 1M IRNIYNN TNNN ) ,OPOYN 19NN )N IIPTPT NPT NI2Y PPYNI NN 1D
MPHNI D) DOYNI DIPNTH XY DNXN TNV MYIAND NN WP KDY .77 1”2 P11 29 DY 11 OONRIWN PN

.172NN N DY TPMNN YAWND DMWY ,9N-DIVD NN TINXD) TNYA DD DY NNNDN NI2NN

P PHIVOINT MPANA TPHPNNN (Wwww.afiklaw.com) MY PXAN TIVWN YW HNINN GMYN XINY P 1I2) IRV TRDID PT TNV 110N IO PIAN PNT 1Y
57N ININ NNDNI MY INPNNIN MDINNA NXIN NI 7D VAYN) DI, NI NN NMIXPOY MY, NPDIVA NPNINDI MINPOY ,PYPIPN 3T ,MIIN P1T P
(177121 7W%) LAYNN NP2 YYD NIND DPNINDIMA DINDID 2IWHIINPNRN TININRN DY NIWIN N Par Ty .0HWIPI M712yn NVIDIINRA Executive MBA oopoy
95 NY2P DIV NT OINNA INKBNNN PT TNYI XINPND YTV INWYDI Y0IVN I DIV 1T 1YY NPPDA PN .NPNINDI NPIRIY NPNHNIT JINID) 172D D) WHIwm

afiklaw@afiklaw.com. : »OPINN INITN MYXNNI N ,03-6093609 : DXADN DVIAY T NPPDI DININNN DINYIA NVINN
- (20.11.2017) PpnY NY ) IWONN 9y 18499-11-09 (XN ovnpn) NN, https://he.afiklaw.com/caselaw/13167 - (11.07.2019) PpnY INY 1N WNXR Yy 18/19 Ny
https://he.afiklaw.com/caselaw/5154
https://he.afiklaw.com/caselaw/13169 - (14.04.1997) 312 (2)X) 779 /NN -15) D7¥2 N2 NPWYN 190DV ) NIYA NWPY PO 2967-95 N1y 2

www.afiklaw.com JPIAOM PTIINY MV PN / [ | | \ Afik & Co., Attorneys and Notary



Elementary, my dear Holmes! /Doron Afik, Esq."

In early January, 2022, American hi-tech entrepreneur Elizabeth Holmes was convicted of a series of criminal
offenses related to investor fraud in the startup company she had initiated and run for years, and which, under
her leadership, raised hundreds of millions of dollars. The Holmes affair is still to fill many pages of text but
one interesting issue we would like to discuss here, at what stage do ambitious presentations designed to bring
investors cross the line and become a criminal misrepresentation?

For example, in a case that reached the Israeli Supreme Court in 2019, a Cypriot company raised money from
Israeli investors for a number of real estate projects in Eastern Europe, including a construction project of
about 410 housing units in the Latvian capital Riga. The project failed, the investors lost their money and they
demanded compensation for relying on the presentations made to them. The Court dismissed the claim and
held that a false representation is a representation regarding reality that is inconsistent with the actual reality,
even if it was presented negligently and even if it was presented without intent to mislead. It may refer to
present or past facts, but a representation about the future is clearly something that is not a commitment.

But is every representation about the future immune from being deemed a false representation? Here the
Courts in Israel have held that as far as a statement regarding the future is concerned, it may be considered a
false representation if the person who made the representation about his future obligation did not intend to
fulfill it in the first place. Thus, for example, the Supreme Court of Israel in 1997 rejected a claim of
misrepresentation in a prospectus, with the prospectus recording an intent to merge the company with another
company within three months, and found that the statement was a statement of intent and not a representation
of fact. In order to show to a false presentation that gives rise to a cause of action of misrepresentation and
fraud, the Court held, it must be shown that the representator did not intend to keep the promise made when
given, and that this false promise was intended to motivate the other to act upon it.

Thus, a startup company that raises money and declares about its intentions and the potential of its technology,
or even a company that goes public on the stock exchange and lists its future intentions in a prospectus, is not
considered one that defrauds investors if the future predictions do not materialize or if it later changes its
intents, unless at the time that the representations were made it had no intention of complying with the
statements about the future or, we would even go one step further, if it had known at that stage that there was
no chance that these future predictions would be met.

While investors reviewing representations need to understand that any representation regarding the future is
not binding, naturally a company that makes representations to investors must ensure that all representations
are accurate, whether representations about the past, or representations about the company’s future intentions.
The line between such is not always clear because representations about a product or a technology, for
example, may be binding representations - if such deal with the product's capabilities at the time of the
representation or things about which it is already known at that stage that they will not materialize. For this
reason, it is very important that any representation that is given is well checked. Thus, for example, when we
are currently accompanying an [PO of the Israeli startup company Maris-Tech Ltd. on NASDAQ), every word
that appears in the prospectus has been scrutinized from both the business, accounting and legal side, both
under Israeli law and under New York law. Regardless of the legal exposure to future claims, inaccurate
representations also undermine the company's credibility and its ability to raise funds in the future and
especially in a start-up company, can have a material impact on the company's life.
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