*D12YA TY T / 1P DY DITINIDND OIN XIN NN ON DN

92 MMNI NZIW Y97 12N DIWHNN DXHDINNI TUN DNIONY VITVINI MNAVYA Yoya DY NPINN NDMP DN
MNMOVYAA (OMHMNN DD TITA) DOWON T DY DDNON TYUN 1IN TINDND MYIA) JISY MNXINT MI2N
MMV NPNIIN

YTIND A9YT 8 DO AWUN WNNWNA 9353 ,PONND NN ,WTNN T0MNV YDA 15N ,M02an wan” 0wl 2022 92103
DNY PN DXPDNANIMIAN , NN OVINY DN NNIY 7PN NY NIIN TY IUN,79IND MR OY NAVN DaPH Ko
IUNY WTNN DOYYAN Y8 WX DPMNN D¥I5N10 7901 PN TAN P 71PN ToNNN ITOP NN TYN INND P
DOV MY 1IN VD 3T N TY YIDY NNMAVIN NNYY DN IYN DNIONN MNNN NN 1PON OMNKI
DY DAN YOP VMV NIAYN MNPV 1INV MINK DINAD D P71 .WOND NINK XD YR NMAXN NNINKN
I MININD 7930 DPNA 7PN PAIDIN ,NNYNRIY NON DD PN MNINN PV DY DUN NNN ,2IND NN

PN NI M95YY 92NT NN IDYT TINDMD 15-51 19D 12 4.5% VYN NNIN YD PN

DXVUNNYNN NN VAN NI NIOYW ONMYA 19N DIDIN NIRNIND DX N0 NNNY NRNIMD IUN 192N ,NININID
DTN DWNRNWNN DX INND SWIPN DY 1 NNV ToNN2 12YTH ODIN .12 MITNNNM NN LINIWN DY DNNY
DYUONN DOYNNWN DMND D27 PINNHND DDIMNN NX INNXD 1N’ DX DIV DTN DY 1) DIDIN YNNI
DN, TN .PVAVN NPINK NYVN MNP DIPYY MY UK 7TV NN IR PTPTIING DY MOVINI
DY TY YOI D2WN YINI2 VAVNN YNIAY NN NTAWY 1IN — NNIYA NNNAVIN THID NYIAN VIHND NI2NN NNIN
DONN MYANN MYAN 79N NPNIAN MNYI NPLITOVPN MNNAVY YDOYI YHYAY NINT MPON PIYND
SY DNNYOYA NI YT DY DN DIYNNIN DAIDINN 21N AN NYT NPOYW DN IPNIYN DWW T DY DMNIDNNN

2505270 YAIN DY PNINND NINKDD VITOPNT DY MDY XDOPIP NN TINN DR ,LONOY NDNPN DD

NMNOVLY INNMD) N2 YR (MPIN MXDID) DOOYN YD DNX) DMIPN PM ,NVINI NPN NN NMPONN ,DON
SV M9 INNNN DMYIOY DXTTN DY NN PP DOWIN WYY DN ONJ2 YYD IN DWONN 19IND NPRINND
DOYNANY NI9NN NN INPDNN ONDIONT MDD YN DXV NITNN MINN : NONTY) DNYY DMIINPI MDY

LOMNN DY MNIN PRPN NI DN OWOHNN

NNAYAN TINY N NNMN YN NHEMP NN MYV PYTPI NNNAVYAN TURD NONN NIPNI NIPNI OXD
A INNRD DIV NTVN ORN IYIANHD MPON NNIND TVNV NN 7PANT NN D3THND PO NN N2 NN
N2 TIY NADN NNKXMI INY TYNID dTMYIN NPSIN NN PN TOMNMO NN ,)9INN NIOND NYIITL I PN
MDA VIDY MYYD N12ND WP DND PRY DWNNWNID NYYND NN NIYNR NNIOVINY NTIYN ORN INWID
N DY N2 MDYAY PRI NN T2 PI2 GO DN NN GXY,7DPNIMDT NN TIN 1YY INDNN 21901 NI12NN

TN T IN PTIIRDD TTHIN )N2IYNN DN IDIN

NNMNOVLHN D NN NNPYLN PTN PINY) NYIIND NIANN N1 NAMA NMIDN NOY NYIAN NNONN DIIN N
W NOYI XD DO 191N NIYIANRNDT NN MDDV NYITIN NPDIHN NPT NDIN NN IDAN N9 1IN
DAYOIND TITN IUN DOMYNVYN DIV — NNWTD XN I2TN IUNRD PN DINNND DOWITIN DYTYSA NVPI N
YR DT NPND 1D XD DY PON NRNIN,TOY 92¥0  OMINPNY AWIND NN YN DOWIT TWUNI NOIVD NPN

_.DIVINN DYV NV YN DI NVIN WN PIAY DN NN WTNND PTHIN XM

T, DN NMDT 1NN SPTY MINDH VIVNI NTPPNNN (www.afiklaw.com) 7MWY PPAN TIWN PT NONY NN LM 1Y 11y °
AN YN NOVODININI MNIYPNI NV ININ NHY DOVIVNID NODIPON NINT NN DI THY .NPDIND MNRPOY) DN NNYPN
VTN DINNA NOWNRND YVIWNT NYD MIVIEN DXN TLAWNIN TIVN NNNNNN XN .)PMN 92 NVXDIDNIND MINI DOPOY DN MY INIM
NNYPNN N2 TPVLAYNIN NPONNA MY 11-5 7M1 PRHPN DINNA JND NNV TIWNI WTIN 180 NTay 1910 INKY ,DINPN NI INIIND
;)2 INKDY VLAV NPYNNA DINN WXID,10 X1TY DY NI2NN NN DIV PNINKD NTPAN IWND (TPPNOVLN DY 2 N9y N Ny
P2IINRIYIA P2, M2 OWINY DINNX DY VAWM NI XY DI, DIN0N NE 9P HY TPDION MILAWNIN NXYPI , TIWND NMSIVNN DIV
NVYNN Y2 NYAP DIV NT OINNA NNHNNIN PT TNV WINPT TP YD YOIWN IY» DIWN 1T YT NPPDA PR IMINDIIN NI
.afiklaw@afiklaw.com : 2)70PYNN INYTN MYNNIND N ,03-6093609 : DI DOVIFD T NPPDI DININDN DIRYNI
https://he.afiklaw.com/caselaw/14460 - 14.12.2022 ,Facebook Ireland Limited 1 any¥n 1ax 1770/21 'y !

Fields v. Twittwe, Inc., 2018 WL 626800 (9™ Cir. Jan31,2018); Force v. Facebook, Inc. No. 18-397 (2d Cir. 2019) : Swnb 2

https://he.afiklaw.com/caselaw/14466 - 199N 199 3 (VITVINRD NYIL DI MNIT) 7% 5535-15 N7y :Hwns?

www.afiklaw.com PIOM PTOINY MV POAX / [ | | \ Afik & Co., Attomeys and Notary



And what if a tweet caused billions of damage? /Adi Marcus, Adv.’

Are owners or operators of internet platforms have responsibility for the content that the users publish,
and what courses of action are open to companies that find themselves commercially harmed by
content that is published by users (usually anonymous) on different social platforms?

In November 2022, in the name of the principle of "freedom of expression", the new owner of Twitter,
Elon Musk, announced that any user who is willing to pays 8 dollars per month, will be able to get
an account with "blue verification", which until then was reserved for entities and public figures,
companies and celebrities, and was granted to them only after a strict verification procedure. The
move was just the latter in a number of substantial moves made by the new owner, which in essence
removed the protections and barriers that the platform had been using to monitor content and user
activity. The anticipated mayhem did not take long to materialize. Just days after the change was
announced, a fictitious, blue-verified, Twitter account under the name of pharmaceutical giant Eli
Lilly tweeted that "from now on, insulin will be free for all." The result? Eli Lilly's stock fell by
almost 4.5% overnight and about 15 billion dollars of company profits "disappeared" into thin air.

Presumably, a company which finds itself suffering damages as a result of the publishing of such
fraudulent content can sue the users themselves for using its name and impersonating it. However,
this is a problematic process both due to the difficulty of locating the users behind the publication and
due to the fact that even if the real publisher can be located, many of those users hide behind labels
of "parody" or "legitimate criticism" which often prevent the imposition of legal liability. On the
other hand, if the company wishes to file a lawsuit against the platform itself — it is a fact that Courts
worldwide have the tendency to grant a broad immunity to owners and operators of internet platforms
and social networks from lawsuits arising from content published by users and granted them broad
discretion over content by acknowledging the supremacy of their community rules, out of a collective
desire to keep the internet as a "last have" for true freedom of expression.

However, this immunity is not absolute, and there have been cases (albeit few and in exceptional
circumstances) in which platforms were found to be responsible for the content of users or for the
inappropriate use made by users of the intellectual property of third parties that constitutes an
infringement of their copyrights (for example: FTPs and torrents where actions to block such were
successful in light of the violation of the intellectual property rights of others by those who use them).

The question remains, in a case like the current scenario, when the platform knowingly canceled an existing
protection that was built into the platform and was proven to be effective, in an attempt to increase its profits,
will Twitter be granted the same immunity from a lawsuit? Will the fact that even after Eli Lilly requested
the removal of the content, Twitter continued to display the problematic "tweet" for more than a day be held
against it? Does the fact that the platform actually allowed users who have no connection to the company
use the company's logo and trademarks in infringement of its rights, and even charged them money for doing
s0, be evidence of improper activity, even if the account is defined as a parody or a joke?

It is possible, but the success of such a claim depends largely on the ability of the plaintiff and its lawyers to
prove that the platform did breach even the minimum duty of care required of an open platform that allows
user content and did not act properly or take necessary steps to reduce the damage when this was brought to
its attention — both, significant obstacles that are not easily proven and require a calculated and professional
lawsuit. Beyond that, the outcome of this procedure can not be known in advance but will surely redefine
the boundary between freedom of expression and freedom from expression in the Internet world.

‘Adi Marcus, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a
case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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