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When I waive do I also waive the ability to withdraw from the waiver? / Shelly Wilner, Adv."

A Filipino foreign worker in Israel filed a lawsuit claiming that he worked as a caretaker for a person who had
a severe stroke for 16 years until the demise of his employer and he was employed 7 days a week, without
receiving vacation or rest days. After the end of his employment, a settlement of accounts was held with him
and he confirmed by signing a waiver in the English language, that he received all rights due to him, based to
the data he himself gave to his lawyer. Can he later withdraw the waiver after consulting with another lawyer
and was convinced that he deserves additional rights?

Generally, a future right of claim may be waived, either mutually or unilaterally, and the waiver may be in a
separate document (e.g., upon termination of employment or as a condition for receiving insurance payments)
or as a clause in an agreement (e.g., within the standard agreements with financial institutions or banks). In a
matter discussed in the Israeli Supreme Court in September 2003, with regards to a waiver clause in a
settlement agreement between a bank and its customer, the client contended that it was signed due to economic
duress. The Court held that because the arrangement benefits to the client, he may not retroactively withdraw
from the waiver, which was mutual and also included risk-taking on the part of the bank and thus both parties
did a cost-benefit analysis. As always, interpretation is subjective and when it comes to interpretation of a
waiver, interpretation issues may be material because a waiver may seem beneficial at a time but later, when
one can no longer file a claim, it may suddenly seem less beneficial. Thus, it is important to formulate the
waiver in a manner that will make it difficult to attack in the future.

However, there are cases where it is possible to withdraw from a waiver. For example, in case of a contractual
defect in the entering into the waiver and in certain cases unique to waivers. Thus, for example, generally,
only rights that already exist at the time of the waiver may be waived, but not future rights, because the meaning
of such a waiver is jeopardizing the right of access to Courts and other constitutional rights of the waiving
party. In addition, a waiver shall not apply in the case of fraud. Nevertheless, in a case discussed in the
Economic Department of the Tel Aviv District Court in March, 2016, where parties to an investment
agreement set that the investor may only sue for certain representations, the Court refused to accept a claim
alleging fraud that concerned representations that were not included in the agreement due to a waiver clause.
The Court held that the waiving party conducted a cost-benefit analysis when it chose to include certain
representations in the agreement and waived the inclusion of others. In a case discussed by the Supreme Court
in December, 2019, a woman executed a very broad waiver, waiving any possible cause of action, including
future causes of claim. In retrospect, it turned out that the woman had been given misleading information
when she executed the document and the Court held that she would not have assumed the risk had she known
that she was relying on misleading information and therefore deemed the waiver invalid.

Similarly, in a case from November, 2024, in the Tel Aviv Labor Court, the facts of which are described at the
beginning of this article, it was held that in order for an employee's waiver to be valid, it is required that the
waived rights were known to him, the employee was given a clear and comprehensible account of the amounts
before signing the waiver; and the waiver is clear and unambiguous. Inthat case, the Court held that the waiver
signed in the English language complied with the requirements and is binding.

In conclusion, the world of waivers is a complex one, especially when it comes to waiving a right of claim.
Therefore, before executing an agreement that includes a waiver clause or a separate waiver, it is important to
consult with a lawyer with expertise in the contracts and commercial fields, who will know how to draft the
waiver in a manner that best aligns with the interests of his client and minimizes the need to initiate legal
proceedings related to it.

‘Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein should
be treated as a legal advice and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution of lasting
powers of attorney. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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Cuando renuncio mi derechos,
srenuncio también a la posibilidad de cancelar de la renuncia? /Shelly Wilner, Abogado*

Un trabajador extranjero filipino en Israel demandado en la corte alegando que trabajé como cuidador de una
persona que sufri6 un derrame cerebral grave durante 16 afios hasta el fallecimiento de su empleador y que
trabajaba 7 dias a la semana, sin recibir vacaciones ni dias de descanso. Después de terminar su empleo, se
realiz6 un ajuste de cuentas con ¢l y confirm6 mediante la firma de una renuncia de derechos en idioma inglés
que recibid todos que le correspondian, segtin los datos que ¢l mismo le dio a su abogado. ;Puede cancelar la
renuncia después de consultar con otro abogado y estar convencido de que merece derechos adicionales?

En general, se puede renunciar a un derecho de reclamacion futuro, ya sea de manera mutua o unilateral, y la
renuncia puede estar en un documento separado (por ejemplo, al finalizar el empleo o como condicion para recibir
pagos de seguro) o como una cldusula en un acuerdo (por ejemplo, dentro de los acuerdos estandar con
instituciones financieras o bancos). En un asunto discutido en la Corte Suprema de Israel en septiembre de 2003,
en relacion con una clausula de renuncia en un acuerdo de transaccion entre un banco y su cliente, el cliente sostuvo
que se habia firmado debido a dificultades econdmicas. El Tribunal decidio que, dado que el acuerdo beneficia al
cliente, no puede cancelar retroactivamente la renuncia, que era mutua y también incluia la asuncion de riesgos
por parte del banco, por lo que ambas partes realizaron un analisis de costo-beneficio. Como siempre, la
interpretacion es subjetiva y, cuando se trata de la interpretacion de una renuncia, las cuestiones de interpretacion
pueden ser importantes porque una renuncia puede parecer beneficiosa en un momento, pero mas tarde, cuando
yano se puede presentar una reclamacion, puede parecer de repente menos beneficiosa. Por lo tanto, es importante
formular la renuncia de una manera que dificulte su impugnacion en el futuro.

Sin embargo, hay casos en los que es posible cancelar de una renuncia. Por ejemplo, en caso de un defecto
contractual en la celebracion de la renuncia y en especificos que son propios de las renuncias.. Asi, por ejemplo,
en general, solo se pueden renunciar los derechos que ya existen en el momento de la renuncia, pero no los
derechos futuros, porque el significado de dicha renuncia pone en peligro el derecho de acceso a los tribunales
y otros derechos constitucionales de la parte que renuncia. Ademas, una renuncia no se aplicard en caso de
fraude. Con todo, en un caso discutido en el Departamento Econémico del Tribunal de Distrito de Tel Aviv en
marzo de 2016, donde las partes de un acuerdo de inversion establecieron que el inversor solo puede demandar
por ciertas declaraciones, el Tribunal se negd a aceptar una demanda que alegaba fraude que se referia a
declaraciones que no estaban incluidas en el acuerdo debido a una clausula de renuncia. EI Tribunal decidi6
que la parte que renunciaba realiz6 un analisis de costo-beneficio cuando eligi6 incluir ciertas declaraciones en
el acuerdo y renunci6 a la inclusion de otras. En un caso discutido por la Corte Suprema en diciembre de 2019,
una mujer ejecutd una renuncia muy amplia, renunciando a cualquier posible causa de accidn, incluidas las
futuras causas de reclamacion. En retrospectiva, resultd que la mujer habia recibido informacion engafiosa
cuando firm6 el documento y el Tribunal decidié que no habria asumido el riesgo si hubiera sabido que se
basaba en informacion engafiosa y, por lo tanto, considerd que la renuncia no era valida.

De manera similar, en un caso de noviembre de 2024, en el Tribunal Laboral de Tel Aviv, cuyos hechos se
describen al principio de este articulo, se decidid que para que la renuncia de un empleado sea valida, se requiere
que el empleado conozca los derechos a los que renuncia, que se le haya dado una explicacion clara y comprensible
de los montos antes de firmar la renuncia; y que la renuncia sea clara e inequivoca. En ese caso, el Tribunal decidio
que la renuncia firmada en idioma inglés cumplia con los requisitos y era vinculante.

En conclusion, el mundo de las renuncias es complejo, especialmente cuando se trata de renunciar a un
derecho de reclamacion. Por lo tanto, antes de ejecutar un acuerdo que incluya una cldusula de renuncia o
una renuncia separada, es importante consultar con un abogado con experiencia en la disciplina juridica
contractual y comercial, quien sabrd cémo redactar la renuncia de la manera que mejor se alinee con los
intereses de su cliente y minimice la necesidad de iniciar procedimientos legales relacionados con ella.

“Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial and corporate
law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein should be treated as a legal advice
and all issues must be reviewed on a case-by-case basis. She is certified in Israel for the execution of lasting powers of attorney. For additional details:
+972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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