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Afik and Co. commemorates the birth date of French heroine Jeanne d'Arc (6 January, 1412 - 30 May, 1431)
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An Article by Yair Aloni, Adv. on the issue of contradicting real estate transactions - who owns the property if the seller
resold it.
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An article by Doron Afik, Esq. and Ohad Gavish, Adv. on Tama 38 real estate transactions, as published in the Jerusalem
Post.
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Valuation of shares will not include an amount set in a share purchase agreement that exceeds the objective value of the
shares
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Refusal to pay the minority shareholder for work nullifies a contention of oppression of the majority by the minority
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A manager of a company tendering a company check which will not be honored is personally liable even if not a signatory
on such check
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A middleman for a sale of company may not be entitled to commission if negotiations ceased and later commenced ab
initio
DMIU'S "IX'DY7 NINDT NDINYT "X APOYN 'KINA N'YNIN Ay 7y [ann? Tay 7y .a
'NINQ N'WNIN NYINA N2ITN D IR N2V YR 0'WTN 0TIWNY 1ayn D N1inni np'oyn? nN1o X7w nTay (X"N N1y
.0V "IX'OY NI'RIT NI'X -NNjIOVN
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A mortgage does not give priority to the mortgage recipient over a purchaser of the property
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Regretfully, at this stage,

only some of it is translated to English.
Afik News is disseminated every second week to an audience of approximately 5,300 subscribers and includes concise professional

publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advise

with any legal issue you may have. For previous Afik News publication see http://www.afiklaw.com .
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An article about contradicting real estate transactions - who owns the property if the seller
resold it.

MY RIXNT [N NNAYDTENY2IRND N9YA INRNN DX
The article may be found in the following link:

http://www.afiklaw.com/files/articles/a195.pdf
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The article is by attorney Yair Aloni, of the law office of Afik & Co., Attorneys and Notary

(www.afiklaw.com) whose main practice areas are real estate law, administrative and
commercial law.
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Attached is an article published in the December 25, 2015, issue of the Jerusalem Post magazine,
real estate section. The article deals with various aspects of Tama 38 real estate projects in Israel.
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The article is by Doron Afik, Esq. and Ohad Gavish, Adv. of the law office of Afik & Co. Attorneys
and Notary.
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Doron Afik, Esq. is the managing partner of Afik & Co., Attorneys and Notaries
(www.afiklaw.com). He is admitted to practice law both in Israel and in New York and is also a
licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron teaches
Mergers and Acquisitions as part of the Executive MBA program. Doron’s practice focuses primarily
on international transactions, including mergers and acquisitions, dispute resolution and issues of
public law.
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Ohad Gavish, Adv. practice is in real estate law, representing purchasers and sellers in real estate
transactions.
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The article can be found at the following link:

http://www.afiklaw.com/files/press/ep195.pdf
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Corporate, Antitrust and Securities Law Updates
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Valuation of shares will not include an amount set in share purchase agreement that exceeds the
objective value of shares
DIYIW? VOYN ND INAYA [I'7Vn VOWNN N2 ,29.12.2015 ,n"va NMIWpEn 210 P'o 1 a1V n'o jNinx 3303/13 ry]
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Following a dispute between shareholders the minority shareholder filed a claim in which
he requested a remedy of forced purchase of his shares by the control holder. The Court
held that that the valuation of the shares will be carried out by an objective appraiser
appointed by the Court and that the fact that the minority shareholder presented an
agreement for the purchase of his shares does not change the objective value of the
shares, under which they will be bought. An exception to this may be if the minority
shareholder can show that the majority prevented such agreement.

vl T 2V aNn 7 NI9'P NMyoL yai ATy 2y vIy'!N NI va% ow? 2o .a
Refusal to pay the minority shareholder for work nullifies a contention of oppression of the majority
by the minority

[112%710 Dy voIWN 1) 1MW VOWNN N1 ,28.12.2015 Yo TIT T ' 1R 8716/15 xy1]

['2 71020 7w 109NN N7W 01711000 D'NIN'ON 72V 'RINKN NN NNana 45% 'Tnnn nirn 7va
3NY7 NI Y N qri (NI NN, 0M0I0IY) 1T Y '0'DN TNINN NIX 1Ay ,NInn vl
X721 NWY! MTNY IYAT N0Y7WUN NN Ay TIVa ,0I7WN] QYYD ITY WAT IR NNTION N9'oN
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0IY'AN NN 7227 Y'Y IRNN K7 N0™MUN "YW TIVA 'wnn [9IN] NIfnn 7ya1 yiao? 21%yw AT
JNNNNYT N
A shareholder holding 45% of the company was the person behind the research and
development of the company and resigned due to a dispute between the shareholders.
He passed the physical material he had (drawings, plans, etc.) and even expressed
willingness to conduct an orderly transfer of the knowhow but demanded payment for the
time while control holders demanded that this will be done free of charge. The controlling
shareholders (55%) appealed to the Court claiming oppression and moved the Court for
temporary relief that would prohibit the minority shareholder from working for competitors
and oblige him to transfer the knowhow.
The Court rejected the motion and stated that although a control holder may raise a claim
of oppression by the minority, the burden of proof would be heavier. Refusal to pay for
work of the minority nullifies a contention of oppression by the minority. In addition, there
is no justification to impose a wide injunction prohibiting to work for any competitor of the
Company, which may substantially damage the minority shareholder while the controlling
shareholders did not shown that the minority intends to compete.
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A manager of a company tendering a company check which will not be honored is personally liable
even if not a signatory on such check
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A company ordered goods but bank checks with which the company paid were not
honored. The supplier sued both company and two executives personally.

Despite the principle of separate legal personality of the company the Court found one of
the company managers responsible for the debt of the company up to the amount of the
check. The Court held that in a situation where a company manager was well aware of
the lack of a reasonable chance that the company will be able to pay its creditors and
despite such fact continues to issue checks, the manager may be held personally liable to
the debts in respect of checks issued. The liability will arise whether the manager
personally signed the checks or not. It is sufficient that the manager knows of the status of
the company to raise the obligation to provide the counterparty with a warning of the risks
the counterparty assumes.

The Court did not impose liability on the other manager that although registered as a
director and shareholder, it was not proven that he was in fact managing the company or
taking part in the ordering of goods or tendering the checks against it.
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A middleman for a sale of company may not be entitled to commission if negotiations ceased and
later commenced ab initio
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A person claimed to be entitled to finders a fee in respect of linking between a group of
buyers and a shareholder who later sold its shares to them. The finders fee agreement
demanded that the middleman be the effective element in the transaction. Negotiations
were stopped and after a period in which negotiations were held with another potential
purchaser the same middleman brought negotiation restarted and an agreement was
signed.

The Court dismissed the claim and held that unlike real estate transactions in a
commercial transaction the middleman is requires to be involved in the negotiations and
not only introduce the parties. Where negotiations stopped and another party later re-
initiates it one should check the circumstances to see whether it is a new negotiation or
continuation of the previous one. Some of the elements that may teach whether it is new
negotiations are the degree of similarity between the original proposal in which the
middleman was involved and the contract finally executed, how much time passed,
involvement of the middleman, was there another factor that assisted the parties in
obtaining the contract and now much was such new factor involved and has the parties
commenced the negotiations ab-initio or continued their negotiations from where it
stopped. In this case new negotiations commenced and the middleman, who was not
involved in the new negotiations, has no right for a fee.

An appeal to the Supreme Court was withdrawn upon recommendation of the Court.
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Employee must complain about a tangible deterioration in employment conditions in order to prove
entitlement to severance pay
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An employee resigned, and demanded severance pay as if she was dismissed, on the
grounds that a transition to new offices that are remote from the previous ones is a
material deterioration in her employment conditions that are circumstances under which
an employee can resign and be deemed dismissed.

The Court dismissed the claim and held that the employee did not complain that the
transition will encumber her, but announced the resignation months prior to the transition
without mentioning that the resignation is due to a material deterioration in her
employment conditions. Had the employee complained a solution might have been found.
However, the real grounds for the resignation was the desire to improve the salary and,
thus, when she received a higher salary job offer she announced her resignation.
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Common Law marriage may entitle to Israeli residency and not just formal marriage
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A person who claimed to be married by habit and repute (Common Law marriage) to an
Israeli citizen requested residency status in Israel under the gradual process that exists in
Israel for married couples. The Court was moved after the Ministry of the Interior rejected
the application on grounds of unreliability and illegal stay in Israel prior to the examination
of the application.
The Court held that the process for granting status by virtue of cohabitation is part of the
State's obligation to recognize the individual's right to a family life. This right exist also to
those who are not married to an Israeli, but only cohabit and are publicly known as a
couple ("Common Law marriage). However, the burden of proof imposed on applicant
status under the common-law relationship is higher. Alongside this burden the Court
emphasizes the implications of the behavior of the person seeking status before filing the
request, in light of the State's sovereignty to decide who will enter its territory. Because
the plaintiff spent various periods in Israel without a permit and gave unreliable data, the
request was denied.

-7-

www.afiklaw.com NI PTIINY /MY PON / [ | | \ Afik & Co., Attorneys and Notary



I'vinpm apTy 4
Real Estate Updates

021 7¥ woiIn 19 2y [DYWnA 7527 02130 NYDYA NISTTY NN XY 'Yiin 001 7Y [1Dwn
A mortgage does not give priority to the mortgage recipient over a purchaser of the property
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A purchaser of an apartment who did not sign the purchase agreement (but it was signed
by the seller) requested the Court to recognize its rights in the apartment despite the fact
that at the time of the sale agreement the apartment was mortgaged and later sold to the
recipient of the mortgage but the transaction has not yet been recorded at the Land
Registry.
The Court held that when a person obligates to a real estate transaction and before the
transaction was finalized such person resold the property in a contradicting transaction,
the right of the first purchaser is preferable, unless the second purchaser purchased in
bone fide and for consideration and the second transaction was recorded before the first
transaction.
The Court accepted the claim and held that the first agreement is a binding agreement
despite the fact that it was not signed by the purchaser because it contained all the terms
and conditions required in order to create contractual relationship, especially when in fact
the only one who did not sign it is the one who claims that the agreement is enforceable.
The law does not negate the validity of a real estate transaction that was performed after
holding the pledge and the transaction is subject to the registered pledge and its
limitations, but without this preventing the sale of the asset. As for the second transaction,
the first transaction will trump because the second transaction was not finalized by
recording.
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Contradicting Real Estate Transactions - Who Owns the Property if the Seller Resold it?/ Yair Aloni, Adv. '

A real estate transaction is a transaction that may take a long time to complete, mainly because of the
need for tax authority approvals for the transaction and often the need for cooperation with the bank to
finance the purchase or the seller’s Bank who has a mortgage on the property. However, the purchaser
often transfers funds in early stages. What happens if the seller sold the asset again? If both purchasers
transferred the seller funds in respect of the same property, which one's right will trump?

The Israeli Land Law sets that land transaction must complete with registration in the Land Registry
and until such registration it is considered a contractual obligation only. If a person committed to make
a real estate transaction and before the transaction was completed by registration such seller committed
again to another transaction which contradicts the first transaction, the right of the a first purchaser will
trump unless the second purchaser payed a consideration and the second transaction was completed (i.e.
with registration at the Land Registry), all provided that the second purchaser acts with bona fide.

The Courts held that bona fide requires not knowing of the first transaction and the second purchaser
cannot shut its eyes and neglect to check whether there is a previous transaction for the property. For
example, because a reasonable purchaser should check the land registry before making a transaction, a
duly registered cautionary note would prevent the possibility of sale to another purchaser in bona fide.
Although the law requires bona fide by the second purchaser, the Courts held that the bona fide
requirement also applies to the first purchaser who, in order to safeguard its rights must take all
measures to prevent future contradicting transactions. For example, a first purchaser who did not
register a cautionary note will be held as not acting in bona fide as such purchaser was able to prevent
the “legal accident". It is not always possible to register a cautionary note at the Land Registry, for
example, when an apartment is bought from a contractor (sometimes called a "housing company") and
the land is under regulation and registration procedures. In such a case it is required, at least, to register
the transfer of rights with the housing company which operates as a "temporary land Registry" and such
registration will be considered "a caveat" because in this case a reasonable purchaser should check the
rights regarding the property in the housing company.

The consideration requirement was held by the Israeli Courts to require more than a symbolic amount
but the Courts held that there is no need to show payment of the full market value.

Contradicting real estate transactions are a complex legal issue which often requires the Court to review
factual and legal questions related inter alia to the nature of the transaction, timing, good faith of the
parties, behavior of the parties and more. Thus, in any transaction for the purchase of real property it is
vital to be accompanies from the first stage by an attorney who is knowledgeable in the area and carry
out all the necessary checks in order to avoid such kinds of legal accidents. When a suspicion arises that
the property was sold gain it is important to act immediately through an attorney who is familiar with
this complex issue.

" Yair Aloni is a senior associate at Afik & Co., Attorneys and Notaries (www.afiklaw.com),
emphasizing on commercial and civil law, including real estate, legal advice to purchasers and
sellers and negotiations of purchase and sale transactions. For additional details: +972-3-6093609
or at the e-mail: afiklaw@afiklaw.com
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Tama 38:

Standing tal

By Doron Afik and Ohad Gavish

srael has a building standard that is to
be implemented to resist earthquakes.
However, this building standard (Standard
413) came into force only in 1980.
Consequently, all buildings constructed prior to
that date are susceptible to seismic disturbances,
and an earthquake can cause serious damage.

Israel is situated on the African-Asian fault
line and is therefore prone to earthquakes. Small
earthquakes have been felt in Israel frequently,
but experts believe it is just a matter of time
before a big one strikes.

So what can one do to ensure that these older
buildings can withstand an earthquake?

The way to do this is to reinforce the buildings
and strengthen them to withstand the tremors
of a quake and bring them as close as possible to
the 413 building standard. This s the technical
response to the fact that hundreds of thousands
of buildings in Israel would not be able to
withstand an earthquake.

This sounds simple enough, but it is easier
said than done.

Reinforcing an existing building is a very
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expensive proposition. And within the property
ownership system in Israel, this is mission
impossible. The majority of apartments in Israel
are owned by individuals. Each person or family
ownsoneapartment in a building, and together
they own the communal areas.

This is not a good set-up for executing
communal tasks. Even raising the money
necessary for the cleaning and maintenance
ofa property is not an easy task. So when other
more expensive tasks must be performed,
collecting money from the owners of the
apartments is nearly impossible.

And when it comes to raising the
necessary sums from the apartment
owners to reinforce a building, it is not only
nearly impossible, it is totally impossible.
Consequently, despite the importance of
reinforcing a building against an earthquake,
under the present circumstances it is impossible.

Nevertheless, the government, which is well
aware of the gravity of the situation, has stepped
in. Itis very much aware that if an earthquake
strikes, innumerable apartment buildings will
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collapse, creating a crisis of epic proportions.

Therefore, the government has enacted the
National Master Plan 38 (also known as Tama
38), which is slated to solve the problem of weak
structures vis a vis earthquakes. Tama 38 solves
the problem by ensuring that the apartment
owners in these buildings do not have to spend
a single penny to reinforce their building.

Strengthening such buildings will be
undertaken by real estate developers or
contractors, who will be reimbursed by tax
incentives. In addition, they will be granted
permission to add floors to the existing
building. They will build new apartment units
on these added floors and then sell them. The
proceeds will finance the costs of strengthening
the building and adding the floors and will net
the developers a tidy profit.

However, this policy has not been a total
success because it is a complex operation. The
contractors have to obtain permission from the
apartment owners, which is no easy matter.

Because of the complexity of the process,
it would make things go more smoothly if
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the apartment owners contracted the services of
an attorney who specializes in such matters. An
attorney can explain the details of the process
to the apartment owners and look after their
interests.

Tama 38 encourages apartment owners
to strengthen their building. It achieves this
by granting construction rights within the
building to enable the construction of additional
apartments and enlarging the existing
apartments, as well as providing tax benefits
and the shortening of statutory processes.

In practice, the apartment owners contract
adeveloper to perform the construction work.
This usually includes reinforcing the building to
withstand earthquakes, adding security rooms,
enlarging the existing apartments, installing an
elevator, refurbishing the lobby and staircases
of the building, refurbishing the exterior of the
building, replacing old infrastructures with new
ones, landscaping the surrounding grounds and
public areas, and adding balconies and parking
spaces. (Note: Such actions are dependent
upon compliance with zoning, engineering
and financial issues and negotiation with the
developer.)

In return for the construction work, the
developer receives the right to build and sell
new apartment units.

Theoretically, apartment owners can
finance the strengthening of their building

by themselves, but most prefer to contract a
developer to do it for them. It is customary
that in a Tama 38 project, the apartment
owners are not required to bear any of the
costs. All costs of the project are borne by the
developer, including the attorney fees of the
apartment owners (chosen by the owners),
who is entrusted with protecting the rights
and interests of the owners (and not of the
developer, who is represented by a different
attorney).

In some cases, subject to economic viability,
rather than strengthening the existing building,
the owners may prefer to demolish it and build
anew one with a larger number of apartments.
This is most often the case with buildings witha
small number of apartments but a large unused
plot and in areas with high real estate prices.

The National Master Plan provides that
the Local Committee for Planning and
Construction is empowered, but not obligated,
to approve requests submitted to it. But it states
that the committee must base any refusal
on special reasons arising out of planning,
architectural or landscape consideration or
issues related to the weight-bearing capacity
of the structure.

In a recent case, the committee refused to
approve all the requests it received, and the court
held that the law allows economic incentives to
developersasa means to promote the objectives

of Tama 38 but does not derogate from the
powers of the commiittee to apply planning
considerations and does not give preference to
providing incentives on other considerations,
even if it means that the strengthening of the
building will not take place due to lack of
economic viability.

This article does not purport to address all the
many issues that arise within Tama 38 projects,
which vary from project to project. Thus it is
crucial thatbefore entering into any negotiation
with a developer, the apartment owners secure
the services of an attorney who is experienced
in this area. Only aknowledgeable lawyer can
acquire the optimal commercial and legal
terms for the owners, while receiving the
appropriate bank guarantees required to ensure
the developer’s compliance with all the terms.

Doron Afik is a notary public and an attorney
and managing partner of Afik & Co., Attorneys
and Notaries (www.afiklaw.com). He practices
law in Israel and New York and is a licensed
notary public in Israel. His practice focuses on
international transactions, including mergers
and acquisitions, dispute resolution and issues
of public law.

Ohad Gavish is an attorney at the office of Afik
& Co. He specializes in real estate and commercial
law and has extensive experience in representing
tenants in Tama 38 projects. &



