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Umm Kulthum (30 December, 1898 — 3 February, 1975)
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Afik & Co. marks the day of demise of the Star of the East, Fatimah 'Ibrahim as-Sayyid al-Biltagr, better

known as Umm Kulthum (December 30, 1898 — February 3, 1975), Egyptian singer, actress and
musician.
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An Article by Shira Porat Zaken, Adv. on the issue of: So, we had a Chat about Early Voluntary Retirement. Does it Mean that | Quit or
was | Dismissed?
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In case of action in conflict of interest the burden of proof shifts to the control holder to prove the integrity of the action he
took in the company
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Signatory rights in a company do not enable signature on transactions outside the ordinary course of business
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Grants made up to two years before bankruptcy are voided if not made in good faith and for consideration
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Construction of the essence of an agreement will be from its content and not from its heading
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An employee that was unaware of change of employer entity will be entitled to all rights from previous employer
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Continuous use of a road for more than 30 years creates an easement
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Regretfully, at this stage,
only some of it is translated to English.

Afik News is disseminated every second week to an audience of approximately 5,400 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advise
with any legal issue you may have. For previous Afik News publication see http://www.afiklaw.com .
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An article about voluntary retirement and defining the labor relations termination as a
dismissal or resignation.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a197.pdf
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The article is by attorney Shira Porat Zaken, of the law office of Afik & Co., Attorneys and
Notary (www.afiklaw.com) whose main practice areas are international transactions,
mergers and acquisitions, corporate law, labor law and litigation.
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In case of action in conflict of interest the burden of proof shifts to the control holder to prove the
integrity of the action he took in the company
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In a board meeting attended only by the control holder in a company decided to allot
shares for an investment of the control holder and to convert shareholders loans given by
the control holder into shares, all due to the fact that only the control holder financed the
company's operations. The minority holder was given seven days to participate in the
injection of funds and avoid dilution. In addition, the minority holder's director was
dismissed from his position as director.

The Court held that because the transaction was in conflict of interests the burden of proof
to show that it was made with integrity is shifted to the control holder and in this case he
did not prove that the allotment of the shares was made for the benefit of the company, as
it was not proven that the company's situation at the time of allotment required the
allocation of shares. Therefore the Court canceled the allotment of the shares.

Regarding the dismissal of the minority director, such action was carried out pursuant to
the articles of association but the Court held that an action pursuant to the constitutional
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documents of the corporation are not necessarily not oppressive and one need examine
whether the action was done in good faith and without jeopardizing the legitimate
expectation of the minority. In this case the company was managed by the control holder
for years but the minority had a legitimate expectation of a shareholder who founded the
company to receive information about the company as well as to express his position as
to the company's actions. Therefore, dismissal of the director was illegal.
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Signatory rights in a company do not enable signature on transactions outside the ordinary course
of business
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A minority shareholder claimed oppression due to the fact that the company ceased
paying salaries to the shareholders and appointed a representative of the control holder
as a sole signatory of the company.

The Court held that the diversion of economic resources of a company in an unequal
manner in favor of some of the shareholders would be considered oppression and in the
case of a private company that may be seen as "a sort of partnership " oppression can be
deemed in case of jeopardizing a legitimate expectation to joint management.

In general, non-payment of dividends in a profitable company is not by itself oppression of
the minority, unless the control holder prevents the payment of dividends in order to
impose its will on the minority in other issues. In this case moving from payment of
salaries to the shareholders to distribution of dividends is a legitimate decision that is not
oppression.

There is also no discrimination in giving signatory rights. Sole signatory rights in the name
of the company do not allow actions that are not in the ordinary course of business and
which require the Board's decision and sometimes a general meeting. Therefore, the
claim was rejected.
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Grants made up to two years before bankruptcy are voided if not made in good faith and for
consideration
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A person borrowed funds and part of the money was immediately paid to a company held
by the lender to repay the debts of the company held by the borrower. A short time later
the borrower entered bankruptcy proceedings and the receiver demanded to cancel the
fund transfer to the company held by the lender.
The Court held that under Israeli law a receiver in bankruptcy can cancel grants made in
the two years prior to the entry into bankruptcy proceedings (in some cases grants may
be canceled up to 10 years after made) unless the grant was to ta bone fide purchaser or
holder of the lien and in exchange for due consideration. In this case no consideration
was given for the amounts paid and therefore the grant is void.
NTIAYI DX NIYIDT ,"ANON LOYN IDTY
Commercial, Intellectual Property and Labor Law Updates

D>0NN NINID '97 K71 INIANI 121N '9%7 Yyap™ Ddon 7¥W IM1vnli I'9IX NNYAY .X
Construction of the essence of an agreement will be from its content and not from its heading
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Parties have signed an agreement under the title “Loan Agreement" for the purchase of
real estate. After the passing of time, the lender demanded the borrower to repay the loan
with interest.

The Court held that, although the title of the agreement was "Loan Agreement", and
despite the fact that the parties used in the agreement terms such as "borrower" and
"lender", the agreement was not a loan agreement but an agreement to purchase real
estate. The title of a document is not the essence and the essence derives from its
content and purpose. In order to find the essence the Court will examine the elements of
the transaction, its economic substance and the circumstances surrounding its execution.
In that case the essence of the transaction was investment in real property and not a loan
and the return of the investment was to be from the proceeds of the investment, and
therefore the agreement is a joint investment agreement, including the risks involved, and
not a loan agreement.
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An employee in a cookie factory worked for about 7 years under three different plant
owners and in different locations until she quit in order to take care of her baby. The
parties disputed as to when the employment period commences — from the beginning of
employment at the factory or when the last plat owner took over.

The Court held that the question is whether there was, in fact, a change of employers.
The Court held that the employer did not update the employee of the change of employer
entity and the employee was unaware of that. It was proved that continuity of employment
applies from the beginning of employment until the date of resignation and thus the
employee is entitled to her rights from the beginning of her employment at the factory.
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Continuous use of a road more than 30 years creates a right of an easement
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A conflict arose between neighbors over the use of a road that runs between the two
adjacent land parcels. The road predominantly runs through the land parcel of one neighbor
but is also used by the other neighbor who moved the Court to maintain the existing
situation whereby the road serves both parcels and is the only entrance to the rear of his
parcel.

The court held that the period of time which continues use forming an Easements by
prescription is thirty consecutive year. The continuity required is for the period of use rather
than use itself. The path of the plaintiff claiming the existence of an easement has two
obstacles. First, that a condition for the easement is the existence of "counter use" which
contradicts claims that the alleged use was consensual. The second condition relates to the
land being a public land which in this case allegedly a right of an easement cannot be
formed.

In the present case, it was proven that the route has not changed since 1958 to the
present. Furthermore, it was proven that the route was used continuously for over a half-
century and without protest. Under these circumstances it was held that the use of this
route has become into a right of an easement which entitles for legal protection.
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So, we had a Chat about Early voluntary retirement. Does it mean that I quit or

was Dismissed? / Shira Zaken Porat, Adv. '

What happens when an employer and an employee discuss the termination of
employment of the employee but are unable to reach an agreement? Can that
conversation be deemed to show the intention of the employee to resign or can it
maybe be deemed a severance conversation?

The Israeli Severance Pay Act distinguishes between severance of employment due to
dismissal and severance of employment due to resignation, and in general, with only a
few exceptions, an employee is entitlement to severance pay only if dismissed. But
what happens when it is not clear who actually led to the termination of employment?

Court rulings set that a clear and unequivocal intention to bring an end to labor
relations is required for both dismissal and resignation. As to a statements given in a
moment of anger, a statement in circumstances where the dismissal or resignation
were not made without aforethought (e.g. in the midst of an argument), it was held
that the statement is not binding, if the employee or the employer put the other on
notice of the real intention and retract the statement within a reasonable time.

Recently, the National Labor Court discussed a case in which an employee filed a
severance pay claim while the employer argued that the employee resigned and is
therefore not entitled to severance pay. In that specific case transcript of a
conversation that took place between the employee and the employer showed that the
parties wanted to reach an agreed as to early retirement while the employee insisted
that he will not give notice of resignation and the employer promised to give him an
answer whether he is will agree to the arrangement. A few days later the employee
received a letter in which the employer accept his resignation. The employee, who did
not understand how the conversation between the two was construed as resignation,
talked with the employer and clarified that he had no intention to resign while the
employer insisted that this was indeed a resignation. The Court held that a discussion
on early retirement is a clear and unequivocal act that indicates the employee's
termination of labor relationship.

In any case, even if there was any doubt about the intention of the employee, the
employee clarified his position by talking with the employer and the employer was
not entitled to hold the employee on his words even if originally construed them as
resignation.

Thus, it is recommended that both employers and employees will act to terminate
labor relations clearly and unequivocally. Neither of the parties can hold the other on
statements made in the framework of conflicts and in any case it is important to
consult with an attorney specializing in the field before making a decision about
termination of employment. It is important to follow the law and case law -
particularly when the circumstances are complex.

7 Advocate Shira Porat Zaken is an attorney at the law office of Afik & Co., Attorneys and Notary (www.afiklaw.com)
whose main practice areas are international transactions, mergers and acquisitions, corporate law, labor law and litigation. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-

6093609 or at the e-mail: afiklaw@afiklaw.com
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