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An Article by Doron Afik, Esq. on the issue of possible legal actions when an Internet domain was ‘abducted’
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Court may order a foreign company without assets in Israel to deposit a guarantee as a condition to hold proceedings in
Israel
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A director is not of interest only because the shareholder appointing the director has a personal interest
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A business opportunity reaching the company just because of an officer and his reputation does not belong to the company

NTIAY "7 "NoN |37 ,'YNoNn LOYN ADTY .3
Commercial, Intellectual Property and Labor Law Updates



INAIV7Y AXIIXD NIXIN 710127 DNAY D'IYY AXIX D22 1IN 7Y Wwna X
LRIY 702NW DNIOK NIDYNN 7w 2Ax¥n DY DNAY YWY NIR'01 qIN'Y DA ([1'75n

Interference of a distributee in the preparation of a will may cause the cancellation of the distribution to such distributee
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Clicking the “Agree” button in a website will be treated as an active agreement to the terms of use of the website
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A tender bid to which a guarantee check carrying the former name of a company was attached will be disqualified
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An agreement to divide unique use of common areas in a condominium will obligate a purchase if can see it result on the
land
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Article: What to do when if my Internet domain was ‘abducted’

DNOhNN DY NX QY 7N 19'D UI|7]]'7 N [N NIMYOKXA NI'oSvnn N71Y9n DT XKW NN
HViRIVAL ]

An article on possible legal course of action that may be taken against those who ‘abducted’
an Internet domain name.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a202.pdf
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T The article is by attorney Doron Afik, managing partner of the law office of Afik & Co.,
Attorneys and Notary (www.afiklaw.com) He is admitted to practice law both in Israel and in
New York and is also a licensed Notary Public in Israel. Doron is an adjunct professor at
Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA program.
Doron's practice focuses primarily on international transactions, including mergers and
acquisitions, dispute resolution and issues of public law.
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Court may order a foreign company without assets in Israel to deposit a guarantee as a condition to
hold proceedings in Israel
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A foreign company filed suit in Israel. The defendants asked court to require the foreign
company to deposit a bond to ensure their expenses. The court ruled that, in general, the
court may require under a defendant's request, to deposit guarantee fees to ensure the
defendant's costs if he wins by law and may detain the procedure till the funds were
deposited. For that purpose, the court to consider the financial situation of the company
and the chances of the defendant to have his funds it the claim against him will be
dismiss. Also the court to consider the chances of the case, so that in case were the
company has higher chances to win this case, court will may not ask it to deposit the
guarantee fees. In that case, and since the company was a foreign company that does
not have any assets in Israel, the court ordered the company to deposit guarantee fees.
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A director is not of interest only because the shareholder appointing the director has a personal
interest
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A director moved the Court for approval of a derivative claim arguing that the directors on
behalf of the control holder dismissed the CEO while acting in a conflict of interests and
preferred their own interest and the interest of the control holder.

The Court held that a personal interest is a case where a certain shareholder has an
additional substantial interest over the others. Due to the independence of the board of
directors a director appointed by a certain shareholder is not inflicted by the personal
interest of the shareholder who appointed such director. Thus, the fact that control holder
appointed the directors does not create a conflict of interest of the directors. However,
the control holder is in this case also a contractor working for the company and the
directors are also director at the control holder and the CEO supervises the contractors.
Thus, there is a real concern for the existence of a personal interest which requires the
approval of the general meeting to the dismissal of the CEO.
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A business opportunity reaching the company just because of an officer and his reputation does not belong
to the company
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A majority holder in a company claimed that the minority used a business opportunity of
the company because as a shareholder, employee and officer of the company he worked
at the company (effectively doing all the work and his reputation was effectively based on
his reputation only) and when he ceased working the company ceased operation and a
major client of the company commenced working with the new company such minority
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shareholder opened.

The Court held that an officer owes a fiduciary duty to the company, a shareholder owes
a duty to act fairly and the Labor Courts held that an employee also had a duty of trust to
the employer. However, one cannot obligate a shareholder, officer or employee to work
for the company and ceasing to work is thus not a breach of fiduciary duties.

As to the fact that a major client commenced working with the new company the minority
holder opened after ceasing to work for the company, indeed a business opportunity is
protected even if the company cannot pursue it, but here the opportunity was not of the
company because the client worked with the company only because of such minority
shareholder.
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Interference of a distributee in the preparation of a will may cause the cancellation of the
distribution to such distributee
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After the demise of a person two wills were found, the second prepared a year after the
first and only the estate manager’s identity was changed. The distributes disputed as to
the validity of the second will.

The Court held that under the Israeli Inheritance Law even without any undue influence
on the testator the will be no validity to a will’s provision, except in case of an oral will, that
benefits the person who drafted the will, was a witness to it or otherwise took part in the
preparation thereof, or the spouse of any of such. The Court has discretion whether the
participation in the preparation of a will rises up to a flaw that cancels the provisions of the
will and in this case, even if no specific actions of illegal interference existed, the
combination of the events rises up to an undue interference that cancels the second will.
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Clicking the “Agree” button in a website will be treated as an active agreement to the terms of use of the
website
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A businessman used an online forex trading platform and lost money. He claimed that he
did not understand the terms of use when he clicked the “| Agree” button and therefore
there is no binding agreement between the parties .

The Court held that when a party signs an agreement it is presumed that he read,
understood and agreed to its content. An online signature will have the same meaning as
signing an agreement on a written document provided that the signatory was aware of the
conditions for which he signed and read them prior to the signature. In the event that a
person signed an online agreement where all conditions were visible to him and he
actively agreed to them a binging agreement exists. Even where not all the terms of the
agreement were visible (such as in the case of an attached link) signing on them may be
deemed to be a binding agreement if the link was accessible and clear. For this reason,
because the terms of agreement between the two parties were clear and the claimant
clicked the “I Agree” button before commencing the engagement between the parties, the
Court dismissed the claim.
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Tender Law Updates

DTIPN NNV DX XYINA NI 2'Y Dy'¥Nn 29X 278 710na nyxn 71097 ur
A tender bid to which a guarantee check carrying the former name of a company was attached will
be disqualified

[n9'M '1innn vOwNn N2 ,15.03.2016 ,'nx1 n"ya Yxw'7 7nwnin nan 1 n"ya nxr mdwx 38496-01-16 n'"ny]

NIN1IY NNIaNn .T1ONN N N2I0? y'yxnn oY 7Y NI "'y f]'\X'? D'yv'Xnn IYQT MdONa
.OTIZN NNY OY NNNinN 7D noXW Ny i7'Yn KR MINNX? NN NX NN1'Y NDITD

D' NTOZNI ZI'T N DUW?DI DANDD TIdNN 'NKINA PTRT? W' D ,yap uOSwNN N
nNINa K7W Niwmal 2770 jNTNn yian nrnayan (iwhan oronn Y77 niwnTa nTnya
7¥ Dn'MNn NIRT 2171009 197 D yapl nyxnn NX 709 VSYNN N .0O'TIdNAN NITYI 7¥X
1'K 12D DWUNY [1I'DN1 09TINN NNY IX NNANN NNNIN 9% DN'MIMMN NIYAT 27NN
NN2NN T Y PTD 0NN K7 2'wn D7109 TN NNann oW IR XYW 'R 7'Un NNann DY

.N7091 NNy¥NI

In a tender the bidders were required to attach a bidder check as a guarantee for the
benefit of the tender holder. The bidder company recently changed its name and the
check carried its previous name.

The Court held that one must be precise with the terms of the tender to ensure maximum
accuracy and compliance with the requirements of tenders rules and language of the
guarantees, and avoid any slippery slope and unwanted out-of-line flexibility in the tender
committees. The Court disqualified the bid and held that the company’s signature rights
protocol demands signature together with the company stamp or printed name and
because the name is no longer the name of the company, the check does not carry the
‘company’s printed name" and thus was not duly signed by the company and the bid was
disqualified.

-6-

www.afiklaw.com NI PTIINY /MY PON / [ | | \ Afik & Co., Attorneys and Notary



vyymanTy .5
Real Estate Updates

NOUYI N'X1) n.'n'mn OX AT WUOIN 2N QNIYN Nl QNivn Ui n.'n'm nd>on
An agreement to divide unique use of common areas in a condominium will obligate a purchase if
can see it result on the land
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A tenant in a condominium began paving a common courtyard. One of the other tenants
claimed that such area is in unique use of his apartment in accordance with a long-standing
understanding between the owners.

The Court held that it is not necessary that an agreement to divide a joint property and set a
unique use will be in writing, because it is not a real estate transaction. Under certain
circumstances one can recognize the validity of agreements for division of use in common
property upon a long-standing behavioral consent. Such agreements will not obligate a
purchaser of an apartment that was not a party to the agreement unless a formal resolution
on the matter was made and an explicit protocol was held, unless the division was clear so
that the apartment purchaser could have learnt of it from observing the common courtyard,
as in this case.
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What to do when if my Internet domain was ‘abducted’/ Doron Afik, Esq.

A client of our firm discovered that an Internet search of his shop name reaches a domain of
another business, although such other business name is not even similar to the said domain
name. The meaning of this is that potential customers seeking the name of the ship will reach
the other business. Is there a legal protection against such ‘customers kidnapping’ ?

The best way to protect a business name is by registration of a trade mark. Trademarks are
designed to protect the public from being mislead while protecting the rights of the a
trademark owner by ensuring that the potential consumers will be aware of the true origin of
the goods. Trademark registration strengthens the ability to protect the name or logo, but is
not a legal precondition for the protection of the name.

An Internet domain name leads Internet users to websites of businesses and is an important
tool for the development of business reputation. In recent years, the ‘abduction’ of domain
names has become popular. Sometimes a person registers a domain that should have been
another’s without bad intentions but there are also those who purchase domain names for the
purpose of selling them later to the business whose domain was so ‘abducted’ against
payment of ‘ransom’. There are also those who purchase a domain name similar or identical
to that of a business of another in order to enjoy the reputation of the other or even
deliberately damage its business.

In the case of "domain name abduction" one can move the Court to issue an order prohibiting
the infringer to use the domain name and one can also file a monitory claim in Court,
including under the Israeli Unjust Enrichment Law that requires a person to compensate for
the benefits arising from the illegal use of an asset (in this case, reputation) of another.
Because Israeli law (unlike the law in the United States of America, for example) does not
recognize the right to compensation for the mere infringement of a legal right and demands
proof of the damage caused, usually the legal difficulty will be demonstrating the actual
damage caused by the infringement or determination of the amount of profit generated by the
infringement.

The Israeli Commercial Torts Law of 1999, however, allows a series of effective remedies in
the event of a tort of passing off - a case where a business makes goods sold or services
provided to be considered by mistake as an asset or a service of another business or an asset
or a service related to another business. In such a case one can not only demand furnishing
financial records of the tortfeasor to inspect the benefit derived by the tort, but also to
compensate the victim by up to ILS 100,000 without a requirement to prove damage. Note
that even when using this legal path, it is advisable to register a trademark as soon as practical
because the registered trademark will assist if the proof of the infringed rights in the name
and will strengthen the rights of the business owner.

It is important to note that any trademarks related issue is a complex issue and it is therefore
advisable to consult with an attorney who specializes in the commercial law both in order to
register a trademark and for to the protection of the reputation of the business or to avoid
harming a third party's reputation.

* Doron Afik is a notary public and an attorney and is the managing partner of Afik & Co., Attorneys and
Notaries (www.afiklaw.com). He is admitted to practice law both in Israel and in New York and is also a
licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international
transactions, including mergers and acquisitions, dispute resolution and issues of public law. For additional
details: +972-3-6093609 or at the e-mail: afiklaw(@afiklaw.com.
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