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An Article by Shira Zaken Porat, Adv. on the issue of employer’s rights to compensation if employee resigns without prior notice
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Our office in the Media: Newspaper publications regarding a legal case in which Afik & Co. represents
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Diverting company proceeds will be considered concealment of assets, and a cause for lifting the corporate veil
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The guiding spirit of a company may be held accountable for company’s property tax debt even if not a shareholder
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An officer of a corporation must ensure that the corporation does not employ foreign employees without a permit
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A consulting agreement with an endeavors obligation unlike a result obligation is not breached if the result is not obtained
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Quick removal of an infringing photo from an internet website dramatically reduces the compensation
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Law Update: A verdict that was not endeavored to be enforced within 13 months will not bear interest beyond the interest
set by law
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A tender bid filed with changes and reservations to the terms of the tender will be disqualified

JVppgn ATy .6
Real Estate Updates

nYN WOIND NOTYAYZI ['Wna NTAI AoYY7 DINAY? 'IYY AINTXR NV DIYN X
NIYRAN NpOVN NITIR VT X71 27 nima 7y DX |NT2 "IYUN WUoINn NX "-]"I'_Uﬂ'? Y' NITAND NIRpPOYA :|I"7_U|'1

Failure to record a Cautionary Note may cause favoring a second and contrary transaction
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Article: Employment termination notice and compensation from an employee who
resigned without a notice
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An article on the issue of employer’s rights to compensation after employee resigns without
any prior notice.

NIWPA KIXNYZ [N NNAVNTEN720KN N9WA MRAN DX
The article may be found in the following link:

http://www.afiklaw.com/files/articles/a203.pdf
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The article is by attorney Shira Zaken Porat ,Adv. of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are international transactions, mergers and
acquisitions, corporate law, labor law and litigation.
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Attached is an article published by reporter Lital Dobrovitzky on April 17, 2016, in the Yediot
Aharonot newspaper and also an article published by reporters Efrat Neuman and Yoram
Gabison on April 21, 2016, in the TheMarker newspaper regarding legal proceedings in
which our firm represents a client.

Afik & Co. recently filed a liquidation Motion at the Tel Aviv District Court against Baran
EPCO, a wholly owned subsidiary of the publicly traded company Baran Group, due a debt
of more than half a million ILS.
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The article in the Yediot Aharonot newspaper (in Hebrew only) can be found at:

http://www.afiklaw.com/files/press/p203.pdf

NIYPA RIXAZ [N PN AT INKA NANdN DX
The article in the TheMarker newspaper (in Hebrew only) can be found at:

http://www.afiklaw.com/files/press/p203a.pdf
http://www.themarker.com/markets/1.2922398
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Corporate, Antitrust and Securities Law Updates
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Diverting company proceeds will be considered concealment of assets, and a cause for lifting the
corporate veil
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A professional provided work to a company but the company failed to pay. The claim was
filed also against the shareholder of the company.

The Court held, that it is a fundamental principle of corporate law that the company is a
separate legal entity from its shareholders and its actions and obligations will not be
identified with the actions and obligations of its organs. In general, an officer of the
company or its owner will not be personally indebted for debts of the company. Deviation
from this principle will be made only in exceptional circumstances and in cases where it
was proven that the separate legal personality was used to circumvent the law or
discriminate against a person, such as gaining a benefit by the organ by fraud,
concealment of assets, mixing properties or the sort.

In the present case the company encountered financial difficulties and the shareholder
operated to divert company funds in order to avoid rights of creditors, including by issuing
invoices under the shareholder’s name and receiving funds for company’s projects.
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The guiding spirit of a company may be held accountable for company’s property tax debts even if
is not a shareholder
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A local council sought to obligate a person in the city tax debt of a company although
such person was not a shareholders at all but his wife and son were but he in fact ran the
company.

The Israeli Economic Arrangements Law states that the local authority is entitled to collect
the definitive property tax debt from a controlling shareholder of a private company in
certain circumstances. The Court held that in determining that a person is a controlling
shareholder there is no requirement that such person actually holds shares in the
company and it is sufficient that he is in fact the holder of control. The definition of
"controlling party" in the Israeli tax code sees a person as a control holder if owning,
directly or indirectly, alone or together with relatives, the right to appoint a director.

In the present case, one shareholder's husband and a second shareholder’s father was
the actual manager of the company and his position is such that certainly gave him the
possibility to appoint a director of the company, whether by himself or with "relatives."
Thus, he should be personally accountable with the shareholders of the company to the
property tax debt.

v X'77 D' T D'TAY j'ovn X7 TARNAY XTHY7 2N T'ANNA DIYN XY .2
An officer of a corporation must ensure that the corporation does not employ foreign employees
without a permit
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A construction company was indicted for employing foreign employees without a work
permit and an indictment was filed also against a person who was registered at the
Companies Registrar as the sole shareholder and director.

The Labor Court held that under law an officer of a corporation must do everything
possible to prevent offenses of employing foreign employees by the corporation and the
burden of proof to show that the officer was not negligent and did everything possible to
prevent the offense is on the office. The Court referred to cases dealing with antitrust
offence in which it was held that if a corporation is not liable, the office is not liable, but
there is no requirement to indict the corporation in order to indict the officer and even if
the corporation reached a plea bargain the officer might still be found liable. A person
may be a manager, even if not listed as a director. However, the Labor Court held that the
fact that a person is listed at the Companies Registrar as a shareholder or a director does
not create criminal liability and it is required to show that the person actually acted as an
officer of the corporation. Thus the shareholder was exonerated.
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Commercial, Intellectual Property and Labor Law Updates
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A consulting agreement with an endeavors obligation unlike a result obligation is not breached if
the result is not obtained
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A marketing and business development consultant entered into an agreement with a
company and receives a monthly consideration, which at some point ceased to be paid.
The company contended that the consultant did not achieve the required results and
therefore it terminated the agreement due to breach and was not required to provide prior
notice despite the language of the agreement that stipulated so.

The Court held that the agreement between the parties should be classified as an
endeavors obligation rather than a result obligation — an endeavors obligation is an
obligation to take all appropriate measures to achieve the goal without committing to
actually achieve it, unlike a results obligations aimed at actually achieving a particular
result. Therefore, even if the company was not satisfied with the service received, the
consultant was not in breach of contract and the company was not entitled to terminate
the agreement without prior notice.
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Quick removal of an infringing photo from an internet website dramatically reduces the compensation
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An owner of a website sued an owner of another website for using pictures from the
website without permission.

The Court held that photos are protected under the Copyright Act. Apart from the
commercial rights that a copyright owner holds, the owner is entitled to a personal-moral
right to be identified with the creation. In order to determine the extent of compensation
the Court may consider, inter alia, the extent of the infringement, the length of time the
infringement took place, the severity of the violation, the actual damage caused to the
claimant, the gain for the defendant from the infringement, the characteristics of the
defendant's activity, the nature of the relationship between the defendant and the claimant
and the defendant's good faith.

In the present case the photos were taken by the claimant and are worthy of protection.
However, the Court saw as mitigating circumstances the fact that defendant acted quickly
to remove the photos from the website shortly after the claimant request and the Court
saw the 42 violations committed as one violation, because these violations were
homogenous in nature and type. Therefore, the Court set a law compensation of ILS 2500
only.

71N2 YIAP7 7ayn NN KW' X7 UTIn 13 3ima anaah vain X729 T 709 .
A verdict that was not endeavored to be enforced within 13 months will not bear interest beyond the interest
set by law
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An amendment to the Israeli Execution Law states that as of April, 2016, in case a verdict
or a note were not submitted for enforcement, after the first anniversary of the date such
could have been submitted for collection (30 days after a date of a verdict or the date set
in the note) it shall not bear interest beyond the lower of the interest set in the agreement
between the parties and the interest rate set by law. This amendment is intended to
prevent the phenomenon of creditors waiting for the contract interest to accumulate
before commencing enforcement proceedings.
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Tender Law Updates
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A tender bid filed with changes and reservations to the terms of the tender will be disqualified
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In a tender for a local council insurance contracts only one bid was submitted, which
included many changes to the tender documents. The council disqualified the bid, canceled
the tender and opened negotiation process with another party. The bidder claimed that in
previous years similar changes in the proposal documents were accepted.

The Court held that a tender deviating from the tender or to which were attached material
reservations or fundamental changes will be disqualify. The bid was duly rejected inter alia
because its acceptance as filed might have harmed potential bidders who did not participate
in the tender and might have participated in it had it included the amendments made by the
sole bidder. Even if in the past the council did not adhere to the law, this does not reduce its
obligation to amend its way and act in accordance with proper administration and this does
not rectify the flaws in the bid or enable deviation from the requirement to act equally.
I'vipayym apTy .5

Real Estate Updates
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Failure to record a cautionary note may cause favoring of a second and contrary transaction
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Real property was sold but no cautionary note was recorded. The seller sold the real
property again to a different purchaser.

The court held that a hard-line approach should be taken against one who fails to record a
cautionary note. Recording a cautionary note is a measure with minimal cost that can
prevent contrary transactions on the same land. However, if the second purchaser executed
the transaction with bad faith or with awareness of the first transaction, the first transaction
will prevail despite the failure to record a cautionary note. In the present case the first
purchaser failed to record the transaction for decades and did not record a cautionary note.
The second purchaser knew nothing about the first transaction and acted in bona fide while
carrying out the transaction, therefore the second transaction prevails.
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Prior notice for termination of employment and employer’s rights to
compensation if employee resigns without prior notice /Shira Zaken Porat, Adv. "

As part of the ongoing accompaniment of office clients in the labor law field, a client
turned to us recently with a question of how to act in a case in which an employee
resigned and left the workplace immediately, without any prior notice. Is the employer
entitled to compensation from the employee? Can he set it off from the last salary
payment due to the employee?

The law states that both the employer and the employee are required to give each other
advance notice in the event of dismissal or resignation. Such notice must be given in
writing and specify the day of the notice and the day of entry into force of the dismissal
or resignation. Length of the advance notice varies depending on the time of
employment and type of employee. When an employee receives a monthly salary the
length of the advanced notice is one day for each month in the first six months of
employment, two and a half days per month thereafter and once one year of employment
is completed, one-month notice. In the case of other employees (e.g. work by the hour)
the advance notice period is a day per month in the first year, 14 days and one day per
each month of employment in the second year, 21 days and one day per each month of
employment in the third and one month after the third year of employment.

The advanced notice days are regular working days but the employer can waive the
requirement from the employee to work in these days, provided that the employer will
pay the wages in respect of such days.

But what happens when an employee resigns and refuses to work in the advanced notice
days? In such case the employee must pay the employer compensation in an amount
equals to the regular salary for the period for which notice was not given.

Can an employer deduct the compensation for the last notice of the employee? Before
the specific law took effect there was an extension order that determined that this amount
can be offset, however while the law does stipulate entitlement to compensation it is
silent regarding the question of whether compensation may be offset from the
employee’s salary. The recent years’ labor Courts holding is that it is possible to offset
from the employee’s salary an amount equal to the employee’s regular salary for the
period for which notice was not given. However, it is important to carefully examine
any offsetting to ensure that only amounts that may be offset are indeed offsetting.

In any case, an employer who finds himself in a hopeless situation when an employee
resigns and leaves the job immediately without giving notice for resignation, is entitled
to receive compensation for such conduct by law but it is advisable to consult with
lawyers in the field for the implementation of the provisions of the law and case law .

"Advocate Shira Porat Zaken is an attorney at the law office of Afik & Co., Attorneys and Notary (www.afiklaw.com) whose
main practice areas are international transactions, mergers and acquisitions, corporate law, labor law and litigation. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609

or at the e-mail: afiklaw@afiklaw.com
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