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Afik & Co. celebrates Israel’s 68™ independence day and 65 years of the Israeli national monkey, as created by author Tamar Burnstein-Lazar
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An Article by Yair Aloni, Adv. on the issue of right of purchaser of a newly built apartment to compensation for belated tender of the
apartment
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An employee that appears to be authorized to obligate a company will obligate it even if not authorized
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Business judgment rule of the Board of Directors applies also on a decision to file an action
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A company manager will be liable for copyright infringement of employees if did not create procedures to prevent it
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Compensation for cancellation of a work order requires proof of damage or expenses
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An employee who was integrate at the business of the employee may still be deemed an external contractor if other terms
are met
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A financial distress of the seller is not sufficient grounds for cancelling a contract due to unconscionability
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Misrepresentation made by mistake and without intent to defraud will still empower the counterparty to terminate the agreement
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 5,600 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
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without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advise
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Article: Right of purchaser of a newly built apartment to compensation for belated tender
of the apartment
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An article on the issue of right of purchaser of a newly built apartment to compensation for
belated tender of the apartment.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a204.pdf
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The article is by attorney Shira Zaken Porat ,Adv. of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are international transactions, mergers and
acquisitions, corporate law, labor law and litigation.
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An employee that appears to be authorized to obligate a company will obligate it even if not
authorized
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An Israeli company made three orders from Germany but after the first arrived cancelled
the other two. An employee of the supplier emailed the company that once the goods are
sold the prepayments will be reimbursed. Later the supplier argued that the employee
was not authorized to waive the prepayment.

The Court held that if an employee appears to be authorized to be authorized such
employee’s actions will obligate the company even if the employee does not bear
authority, as long as the third party was unaware of the lack of authority. Thus, the
obligation of the employee to return the prepayment obligates the company.
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Business judgment rule of the Board of Directors applies also on a decision to file an action
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A shareholder demanded that the company file a claim but the board of directors refused.

The Court held that the business judgment rule, which limits the ability of the Court to
intervene in management decisions of the board of directors related to the company's day
to day management, also applies to a decision whether the company will file a lawsuit.
This rule applies one the board of director’'s decision was made in good faith, without a
conflict of interest and after collection the required information and applying discretion. In
such decisions the board of directs considers business considerations of the benefit of the
company and systemic considerations that are not the concern of the Court and thus the
Court will usually avoid interfering with the decisions. Thus, the Court rejected the claim.
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A company manager will be liable for copyright infringement of employees if did not create procedures to
prevent it
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A business establishment held an open television in which it was broadcasted a football
game broadcasted in the commercial TV. The producer of the broadcasts sued the
establishment and its manager for infringement of copyrights.

The Court held that when an employee does not follow instructions of the employer it
does not mean that the employer will not be liable for the acts of the employee, unless it is
a complete deviation from the position of the employee. In this case the manager |
personally liable for any infringement by the employees because there were no
procedures.

Public broadcasting of a protected creation in a place of public entertainment is
infringement of copyright and thus the establishment and the manager were obligated to
compensate the producer.

A

www.afiklaw.com NI PTIINY /MY PON / [ | | \ Afik & Co., Attorneys and Notary



nTIAYI DX NI'DT ,"IN0oON UOYN IDTY 3

Commercial, Intellectual Property and Labor Law Updates

NIXRXIN IR 7272 DI'? DNDIN WAIT NTIAY NINTN 210 |'22 'IX'DS .X
Compensation for cancellation of a work order requires proof of damage or expenses
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A furniture manufacturing company had a customer sign an agreement state that in the
event of cancellation a handling fee will be charged in accordance with the company's
expenses. The customer canceled the work order and the company demanded
compensation.

The Court held that no proof of damage or expense was brought by the company.
Because the company is the one who drafted the forms the rule of interpretation against
the drafter should be applied. Thus, the claim was denied.
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An employer terminated the services of an advisor and the advisor claimed to be an
employee and that the services were unduly terminated.

The Labor Court held that the test for classifying a service supplier as an employee or an
external contractor is the mixed classification exam the main aspect of which is the
integration exam. One need check whether the service provider integrated, was he
supervised, did he use tools supplied by the employer, how was the consideration paid
and did he do other things in parallel to the work.

In this case, the positive aspect of the exam indeed existed as the advisor did integrate
into the business and had a central role but at the negative aspect the advisor provided
services to third parties against a tax invoice. The adviser was not closely supervised and
was required to provide the service in person - a necessary condition for determining the
existence of employer-employee relations. Compilation of all exams tip the scales toward
a determination that there were no employer-employee relationship between the parties
and the advisor’s services could have been terminated. Thus, the claim was denied.
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A financial distress of the seller is not sufficient grounds for cancelling a contract due to unconscionability
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Seller of land signed an agreement to sell his land, since he needed the funds from the
land sell urgently. Buyers who were aware of the distress of the seller were even willing to
pay him some of the funds in cash. According to the seller, the court must declare the
contract as void and because that agreement was reached under oppressing, while
exploiting his bad financial status. The court held that in order to cancel the contract due
to exploitation, the seller has to prove that while negotiating and signing the contract he
was under a state of distress. He also has to prove that the other party took advantage of
the plight of the seller for getting better results for him, and that the contract included,
because of the exploitation, some unreasonable and poor conditions, much more than are
at the usual contracts at that area. The court ruled that the financially distressed of the
seller was not sufficient enough to meet the first condition required for canceling the
agreement. Not all financially distress is one that will lead to cancellation of an agreement.
Also recognized was unable to meet the remaining conditions required. Therefore, the
court dismissed the claim.
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Misrepresentation made by mistake and without intent to defraud will still empower the counterparty
to terminate the agreement
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A seller of a plot of land with a house without a finalization certificate moved, after the sale, a
rockery which was, as it turned out, outside the plot. The purchaser terminated the
agreement due to misrepresentation as to the size of the plot but the seller argued not to
have known that the rockery was outside the plot.

The Court held that a mistake that is the result of misrepresentation enables termination of
the agreement even if the mistake is not fundamental and may result in compensation. In
lack of misrepresentation termination requires a fundamental mistake without which the
party would not have entered into the contract and if the counterparty knew, or should have
known, of the mistake the mistaking party can cancel the agreement. In lack of knowledge
only a Court can terminate the agreement and the mistaking party may be obligated to
compensate the other party.

In this case the mistake was of both parties and was not fundamental but because the
mistake was caused by the incorrect placement of the rockery by the seller it is a
misrepresentation even if there was no explicit representation in the agreement and even if
the mistake was in good faith, and the purchaser could have terminated the agreement.
Notwithstanding this, the Court did not award compensation because the issue was marginal
to the agreement.
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Right of purchaser of a newly built apartment to compensation for belated tender of the
apartment/ Yair Aloni, Adv. *

The disparity of force between a contractor and a purchaser of a newly built apartment is
reflected in the issue of the treatment of a delay in the tendering of the new apartment and is
often strengthen because the purchases waive, for some reason, legal representation even
though this is probably the largest deal the purchaser ever done. The date of tendering the
apartment to the purchaser is one of the most important principles in the purchase agreement.
However, sometimes contractors draft in the agreements provisions that give them flexibility
regarding the date of tendering. The purchaser is at a disadvantage, because the purchaser
already paid most the money to the contractor and is bound by the transaction, but at the same
time the delay may leave the purchasre without a housing solution, cause economic damage
and keep the purchaser in distress due to the uncertainty regarding the date of receipt of the
apartment. Is a purchaser entitled to compensation for delay in tendering of the apartment?

Israeli law stipulates that if the apartment was not tendered to the purchaser within sixty days
of the date agreed in the contract the purchaser is entitled to compensation without
requirement to prove damage. The law stipulates that the compensation will be the rent of an
apartment of similar size and location multiplied by 1.5 or 1.25, depending on the length of
the delay.

The purchaser is entitled to receive the compensation as from the contractually stipulated date
until the apartment was tendered and the law does not allow the purchaser to waive the right.
Deviation from the provisions of the law by an agreement can only be to the benefit of the
purchaser and does not worsen the purchaser’s status. For example, one can stipulate that the
purchaser be compensated at a higher rate than that provided by law.

A recent case law dealt with the status of a contract provision stating that any change or
addition to the apartment will postpone the contractual date for tendering the apartment "for
the period in which the changes will be made and at least 60 days." The Court held that the
clauses in the sale agreement, which gives the contractor the right, apparently, to be exempted
from paying compensation for a delay that exceeds the legally prescribed period upon any
change in the apartment, whether it affected the pace of construction or not, is against the law.
A contractor may not set provisions that are contrary to the law with regard to the date of
payment of compensation. Even clauses stipulating that the purchaser will be compensated
only after payment in full of the consideration for the apartment and only after receiving
possession of the apartment, are illegal because the contractor is obligated to pay the
compensation on monthly basis.

Agreements with contractors are complex agreements involving many provisions, not all of
them in line with the interests of the purchaser. Even if the contractor suggest that the
purchaser will be satisfied with the legal advice from a lawyer on behalf of the contractor and
"save money" this way, it is important to act with caution because many times an attorney on
behalf of the contractor will tend to represent the interests of the contractor. Thus, when
purchasing an apartment from a contractor it is advisable to be accompanied by an attorney to
examine the provisions of the Agreement and ensure that they are consistent with the
provisions of the law. In case of breach of contract by the contractor it is important to
immediately seek legal advice to allow future filing of a lawsuit, if required.

* Yair Aloni is a senior associate at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on
commercial and civil law, including real estate, legal advice to purchasers and sellers and negotiations of
purchase and sale transactions. For additional details: +972-3-6093609 or at the e-mail:

afiklaw@afiklaw.com
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