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Afik & Co. marks the birthday of Prof. Robert John Aumann (8 June, 1930), Israeli mathematician and Nobel Prize in Economics Laureate of
2005 for his work on conflict and cooperation through game-theory analysis.

TANNN YW ["Tn "1V v dnaa niysh nawn 'Xwn NN :nsn 1

Article: Liability of officers to collection actions by lawyers of the corporation
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An Article by Doron Afik, Esq. on the issue of importance of supervision of work of collection lawyers acting on behalf of the corporation
and the responsibilities of directors and officers of the corporation.
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When urgent actions are required in a merger the Antitrust Commissioner’s approval must be sought
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Termination of an investment agreement due to breach does not require exact stipulation of the reason
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An attorney incorporating tax structures for a client may be obligated to expose the details of the client
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One cannot arbitrate issues related to non-dispositive employee rights
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The parol evidence rule will apply if a contract clause applies it
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Interpretation of contract in lack of custom between the parties shall be pursuant to customary terms in the market
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Filing a motion for a status of a foreign spouse only after arrest is grounds for its rejection.
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A municipality that has been dilatory to collect a debt cannot refuse a request to issue a document indicating the absence of
debt as required by the Land Registration Office
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 5,800 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice
with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: Liability of officers to collection actions by lawyers of the corporation
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An article about the importance of supervision of work of collection lawyers acting on behalf
of the corporation and the responsibilities of directors and officers of the corporation.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a206.pdf
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The article is by attorney Doron Afik, managing partner of the law office of Afik & Co.,
Attorneys and Notary (www.afiklaw.com) He is admitted to practice law both in Israel and in
New York and is also a licensed Notary Public in Israel. Doron is an adjunct professor at
Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA program.
Doron's practice focuses primarily on international transactions, including mergers and
acquisitions, dispute resolution and issues of public law.
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When urgent actions are required in a merger the Antitrust Commissioner’s approval must be
sought
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A stationary supplier executed an agreement with a distressed stationary chain, whom
such supplier was its main creditor, to transfer the managing of its shops to the supplier
for 7 years against monthly payment with an annual minimum payment. The agreement
was contingent on the Antitrust Commissioner’s approval as required under law but the
first year annual payment was paid promptly as a loan to enable the chain to survive until




the approval. Concurrently the supplier also commenced running the ship and receiving
the proceeds. The Commissioner approved the merger but fined the supplier for breach
of the law due to the actions prior to the approval.

The Court held that in Israel, as in the European Union, parties cannot consummate the
merger prior to its approval by the Commissioner. The Commissioner is empowered to
set a fine of up to ILS 1 million on an individual and in case of a corporation which
turnover in the year prior to the breach was over ILS 10 million, a fine of up to 8% of the
turnover but no more than ILS 24 million. The fined can be set even if the merger was
finally approved.

In this case indeed urgent measures were required, but the parties did not approach the
Commissioner to authorize urgent actions to save the company until the merger approval,
as the Commissioner may authorize. The loan was not under market terms and is thus in
fact commencement of consummation of the merger, as was the commencement of
operation in a manner to that planned after the merger. The Commissioner considered
the circumstances and set a fine that is only the twentieth of the fine authorized under law
and thus the Court held that the decision of the Commissioner was reasonable.
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Termination of an investment agreement due to breach does not require exact stipulation of the
reason
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An investor in a company terminated the agreement and demanded repayment of
amounts paid after discovering that a material client was diverted to a competing business
of the control holder. In retrospect it was found that that specific client was not diverted
but another was.

The Court held that a material client commenced receiving services from another
company of the control holder and that is a breach of the agreement that included a non-
compete provision even if no intention to divert client was shown. This is a material
breach of the investment agreement that included a non-compete provision and thus no
prior notice was required for the termination. The fact that the correct client details were
not stipulated in the termination notice does not affect its validity because a termination
notice need not include the exact termination ground. Thus, the Court held that the
termination was duly made and that the investor is to be refunded for all investment
amounts.
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An attorney incorporating tax structures for a client may be obligated to expose the details of the
client
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A lawyer incorporating international tax structures for clients was demanded by
the Israeli tax authorities to disclose documents relating to companies
incorporated for clients, specifically corporate documents, bank account opening
documents and credit card clearing accounts documents and personal documents
of people related thereto and exposing the identity of the beneficial owners of
such corporations.

The Court held that attorney-client privilege does not apply to products of the professional
services or documents exchanged between the lawyer and third parties on behalf of the
client. Specifically, the privilege does not apply to the identity of the client and thus the
Court ordered the lawyer to disclose to the tax authorities the names of the clients and the
relation of each client to each corporation.
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One cannot arbitrate issues related to non-dispositive employee rights
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A religious Kindergarten teacher was dismissed while in advanced stages of pregnancy
and agreed to arbitrate the issue before the Rabbinical Court which granted an arbitration
award. The kindergarten teacher did not agree to the award and filed a claim with the
Labor Court which partially accepted the claim. The case reached the High Court of
Justice after the employer argued that the existence of an arbitration award prevents the
Labor Court from hearing the case.

The Supreme Court, sitting as the High Court of Justice, held that issues related to the
infringement of non-dispositive employee rights cannot be arbitrated and thus the Labor
Court has jurisdiction even if an arbitration was held.
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The parol evidence rule will apply if a contract clause applies it
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A construction company agreed with a purchaser of an apartment within a
registration form that he will be assigned an additional parking, a disabled
parking, beyond the ordinary parking place in the attributed to all apartments but
the signed contract did not include such provision. The purchaser filed a claim
against the company based on the registration form.

The Supreme Court held that the parties agreed in the contract that all previous
understandings between them are revoked and the contact governs. This agreement is to
be read together with the fact that the contract was not silent on the issue of parking, but
the parking issue was clearly set and did not require interpretation. Thus, there is no place
to learn about the alleged intent of the parties from the registration form, as they
themselves denied in the contract the possibility of resorting to it for the interpretation of
the contact. Thus, the purchaser’s claim was rejected.
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Interpretation of contract in lack of custom between the parties shall be pursuant to customary terms in the
market
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A farmer signed a contract with a packager for export of pomegranates. Although a field
check, prior to picking of the fruit, showed that the fruit was clean, a check of the Ministry
of Agriculture at the packager showed that some of the fruits were infested with fruit fly
and thus the fruits were disqualified for export and sold in Israel at a materially lower
price. The farmer contended that the packager was required to re-sort the fruits to
separate the infested fruits from the clean ones and export the clean fruits.

The Court accepted the expert opinion that the fruit fly female stings the fruits only when
on the tree and thus the packager is not liable for the infestation of the fruits. Because the
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contract did not deal with a case like this and because it was the first transaction between
the parties one need check what is customary in such cases in the market. Because in
customary agreements the farmer is not obligated to supply un-infested fruits (but the
price paid depends on quality) and the packager is not required to re-sort fruits to
separate infested and clean fruits, the Court held that the packager was not required to
re-sort and the farmer is not liable for the losses of the packager due to the infestation.
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Filing a motion for a status of a foreign spouse only after arrest is grounds for its rejection
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After a foreign spouse of an lIsraeli citizen was arrested by the authorities the couple
moved for her status but the motion was rejected. The court held that it will intervene only
in cases of unreasonableness. Where a motion for status of spouses is filed only after the
arrest of the foreign spouse this will be deemed a motion not filed in good faith which is
sufficient grounds for rejection. Because the foreign spouse stayed illegally in Israel and
the motion to continue with the process of the status was filed only after her arrest, the
Court rejected the appeal.
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A municipality that was dilatory to collect a debt cannot refuse to issue a document required by the
Land Registration Office
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A municipality refused to issue a document required for transfer of rights in land at the
Land Registry on the grounds that there exists an old debt for municipal taxes and levies.

The Court held that the laches rules applies both to the individual and to the authorities. In
order to examine the question of laches the Court will examine, inter alia, whether the
authority made collection efforts over the years or abandoned the debt and avoided any
enforcement efforts. In this case because it is a debt for which a payment demand was
sent and since six years passed the municipality cannot deny the document required for
the transfer of ownership of the land.
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Liability of officers to collection actions by lawyers of the corporation / Doron Afik, Esq. *

Amendment 50 of the Israeli Execution Law enacted at the end of March, 2016, prevents
creditors from waiting for the interest to accumulated before commencing debt enforcement
procedures. This amendment sealed one of the loopholes that attorneys representing large
service organizations (including banks) used to increase their fees on collecting accounts
receivable. But this is not the only problematic behavior of such lawyers and for that reason
corporations hire the services of firms dealing also in the field of audit, such as our firm, in
order to audit the behavior of external lawyers engaged in collection for the corporation. In
the absence of such audit directors and officers expose themselves to personal liability.

A few years ago, when I served as a director of one of the commercial banks, I insisted on a
thorough audit of the operation of the lawyers who carried out debt collection work on behalf
of the bank. The audit revealed that one of the law firms reported collection actions that were
never made by it. Such behavior endangered, of course, the bank, because it exposed the
bank to credit risk of the debtor, but I did not realize at the time that the action was in fact
benefitting the lawyer who was waiting for the interest to accumulate thus increasing the fees.

One of our firm's client, a businessman, returned from Canada after a 10-year stay. Two years
later he suddenly discovered that Mercantile Discount Bank Ltd. opened an execution case
against him and received, ex parte, an order preventing him from leaving the country. The
debt, it was later revealed, was due to relatively minimal 12 years old verdict forgotten for
many years after the businessman (leaving the country) thought that the matter was settled
between the lawyers. The lawyer of the bank claimed that the debt now stands at about ILS
1.5 million. The ex parte order was issued on the basis of an unfounded affidavit of the law
firm, who had an intern sign a false affidavit stating that the businessman fled the country and
it was just now revealed that he returned to Israel and could escape again. The lawyer, on
behalf of the bank, neglected to note that the businessman resides in Israel for two years and
has entered and left the country on business trips dozens of times or that they have no real
knowledge except from a limited request from a private investigation office to check if the
businessman is in fact in Israel at such time. After the Court, regretfully as it often is the case,
avoided taking a position and strongly suggested that the parties settle out of Court, the law
firm demanded, as a condition for cancelling the ex parte order, that the businessman not only
pay more than triplicate the original debts, but that he also waive any right of claim against
the lawyer or the bank. Such waiver was agreed because for an international businessman it
is more important to be able to keep working than managing expensive legal proceedings for
several years.

A series of Israeli judgments established that there is no direct liability of directors and
officers towards third parties unless the officer was himself involved in the wrongdoing, but
if such action caused damage or expense to the corporation shareholders of the corporation
may file a claim against the office holders for lack of supervision over the lawyers
representing the corporation. In light of this, it is very important to audit the activity of the
lawyers managing the corporate collection procedures, not only to ensure that all the funds
collected indeed reach the corporation but also to avoid exposure to the corporation and its
officers due to actions of such lawyers.

‘Doron Afik is a notary public and an attorney and is the managing partner of Afik & Co., Attorneys and
Notaries (www.afiklaw.com). He is admitted to practice law both in Israel and in New York and is also a
licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international
transactions, including mergers and acquisitions, dispute resolution and issues of public law. For additional
details: +972-3-6093609 or at the e-mail: afiklaw(@afiklaw.com.
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