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Afik & Co. marks the date of demise of martial artist and action film actor Bruce Lee (November 27, 1940 — July 20, 1973)
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An article by Doron Afik, Esq. on the issue of the dependency between the date of payment to the main contractor and the obligation to
pay to the subcontractor in construction transactions.
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The partner managing partnership accounts has the burden of proof to show that the accounts are true and correct
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Transfer of activity to a new company may entitle the company warrant holders to compensation
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An obscure waiver of rights under employees’ protective laws will not be enforceable
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Dismantling fixtures permanently connected items is a breach of an undertaking to sell the apartment in AS IS
condition
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 5,800 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice
with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: The Meaning of a Back-to-Back Agreement Clause
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An article about the dependencies between the date of payment to the main contractor and
the obligation to pay to the subcontractor pursuant to a Back-to-Back Agreement Clauses in
construction transactions.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a209.pdf
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The article is by attorney Doron Afik, managing partner of the law office of Afik & Co.,
Attorneys and Notary (www.afiklaw.com) He is admitted to practice law both in Israel and in
New York and is also a licensed Notary Public in Israel. Doron is an adjunct professor at
Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA program.
Doron's practice focuses primarily on international transactions, including mergers and
acquisitions, dispute resolution and issues of public law.
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Article: Polish GAAR to Enter into Force on July 15, 2016
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Update of the law office of GESSEL, the Polish member of the EALG, as to the entry into
force of the new tax anti-avoidance rules.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/ge209.pdf
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The author is Dr Janusz Fiszer, Associate Professor at the Warsaw University School of
Management and Partner at the GESSEL Law Office, Warsaw, Poland. GESSEL is a Warsaw,
Poland, based law firm with whom our office works and who is also a member of the Euro
American Lawyers Group (www.ealg.com) of which Afik & Co. is the Israeli member.
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Attached is an update of the law office of Warshaw Burstein, LLP as to Tax Benefits of
Operating through an LLC Instead of a Corporation for Home-Based Businesses.

Warshaw Burstein, LLP is a New York based law firm with whom our office works and who is
also a member of the Euro American Lawyers Group (www.ealg.com) of which Afik & Co. is
the Israeli member.

1V NiN™Mi 0'"poy D'7220 ,0D'T'AND 2DTY

Corporate, Antitrust and Securities Law Updates

D"11D]1 NNIAYNAY NIXINYT 7010 NISNIYA NNDIAYN DX 70000 qniva 7y .X
The partner managing the partnership accounts has the burden of proof to show that the accounts are
true and correct
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Two companies entered into a joint venture with one of them managing the project and
setting off amounts from the sum to be paid to the other. The other moved the Court to
order that accounts be given and following this to receive half of the projects proceeds
other than amounts specifically agreed to be set off.

The Court held that a partner managing the accounts of the partnership owes a fiduciary
duty to the other partners and has the burden of proof to show that the accounts are true
and correct, even if such partner is the defendant in a claim. Nevertheless, the Court
reviewed the accounts presented and held that the claim should be rejected.
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Transfer of activity to a new company may entitle the company warrant holders to compensation
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An investment banker signed an agreement under which it is entitled also to warrants in
the companies for which it worked to find investors. The shareholders of the companies at
some point incorporated a new company, transferred to it the activity of the companies and
went public with such company. The investment banker claimed to be entitled to exercise
the warrants in the new public company.

The Court held that while there is no rivalry with the new company, the emptying of the
warrants by moving all the activity to the new company is in fact an act which contradict
the agreements under which the warrants were issued and is thus a breach of
contract. The compensation for such breach will be the value of the warrants that were in
fact denied from the investment banker by such actions.
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An obscure waiver of rights under employees protective laws will not be enforceable
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An employee filed a claim for rights for the period of employment and its termination but
the employer brought up a general waiver signed by the employee.

The Court held that to check the validity of a waiver three main conditions should be
examined: Is the text of the waiver clear, whether the employee received, and prior to
execution of the waiver, a clear accounting of the amounts he will receive and whether the
employee was aware of his rights. In the present case, the waiver is not clear and no
financial details were given except that the employee confirms receipt of a lump sum for
termination of employment. In addition, the employee was not aware of the fact that he
waived his rights by signing. Additionally, after receiving the money and signing the waiver
the parties continued to exchange messages regarding payment of pension contributions.
Thus, the document should not be considered a binding waiver and execution thereof by
the employee does not constitute a waiver of the employee’s rights.
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A company that sells its products through a website discovered that one of its distributors
opened another website for marketing the same products using images and descriptions
taken from the company's website.

The Court held that the originality requirement in a creation is the first requirement for the
existence of copyright in the work, and an image that appears on a website and was taken
for the purposes of marketing is a copyrighted work. The description of the products and
how to use them are also protected because the collection of certain facts, manner of
speech and the choice of specific facts to describe them, grant the copyright protection.
Thus, the Court awarded compensation to the compan
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Real Estate Updates
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Dismantling fixtures permanently connected items is a breach of an undertaking to sell the
apartment in AS IS condition
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An apartment purchaser discovered upon receiving possession that many items were
taken by the sellers.

The Court held that an apartment includes all fixtures - items that are permanently
connected to it. In order to determine what item is a fixture the Court will use the test of the
possibility of separation and examine whether the item can be relatively easily removed
(e.g. removing a screw) alongside other auxiliary tests such as the economic viability test —
whether separation is economically feasible (and not merely if it is technically possible),
and the common sense test, of examining the specific circumstances.

Items such as a dishwasher, extractor fan, wooden shelves anwd lighting are not fixtures
but a sink faucet and a cabinet removing of which revealed no parquet underneath it (as
opposed to the remainder of the room) are and thus the Court ordered payment of
compensation.
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The Meaning of a Back-to-Back Agreement Clause / Doron Afik, Esq. *

A client of our firm acted as a subcontractor in a construction project. When it was time for
our client to receive payment, the primary contractor argued that because it did not received
payment from its customer, it is not obliged to pay the subcontractor, despite the fact that
there is no agreement between the parties that determines so. Is there a dependency between
the primary contractor’s obligation to pay its subcontractors and the receipt of funds by it?

In many construction projects the contracting party enters into an agreement with a contractor
for the whole work and the contractor then enters sub-contractor agreements for segments of
the work. The sub-contractor’s agreements often include a back-to-back clause. The
meaning of a back-to-back clause is that the agreement between the main contractor and the
subcontractor is subject to the agreement between the original customer and the primary
contractor and usually the original customer is the only one to confirm the work and the
payment and payment of the primary contractor to the subcontractor is contingent upon
receipt of payment by the primary contractor.

Such a clause has a commercial logic, because without this stipulation, the primary contractor
may find itself paying subcontractors whole not being paid - which may result, especially on
large projects, in a credit crisis and even insolvency. However, sometimes non-payment is not
due to the fault of the sub-contractor.

In a construction project dispute discussed in Court in late June, 2016, there was no
agreement in place between the contractor and sub-contractor but the Court held that in
practice, the parties acted as if there was a back-to-back clause and the original not only
approved all payments but acted directly vis-a-vis the sub-contractor to approve the works.
The Court held that the payment to the subcontractor was subject to the receipt of payment by
the primary contractor.

In a case discussed in Court at the beginning of 2016 an engineering company acted as a
contractor in a project and contracted with a subcontractor for specific works with a "back to
back" clause. The Court held that the purpose of a "back to back" clause is, normally, to
prevent a situation where the contractor need pay the subcontractor for work that was not
approved or paid for by the client due to grounds related to the subcontractor, such as partial
or improper work. Despite the existence of a "back to back" clause in the agreement between
the parties and even if the contractor did not receive payment from the client it does not
cancel the obligation of the contractor to pay the subcontractor if it is found that the
subcontractor did properly conduct the work. In another case, discussed at the end of April,
2016, the customer did not pay due to flaws in the work. The Court held that despite the
back-to-back clause, the main contractor is obliged to pay the subcontractor because the
failure was by the main contractor.

In many cases the engagement between contractors and subcontractors is done without any
agreement or an agreement made without legal advice (especially by the subcontractor). In
view of the complexity of the relationship where there is another factor (the customer) in the
picture, it is even more important than usual to involve an attorney specializing in the field
already at the pre-contract stage, but surely as there is a delay in payments.

‘Doron Afik is a notary public and an attorney and is the managing partner of Afik & Co., Attorneys and
Notaries (www.afiklaw.com). He is admitted to practice law both in Israel and in New York and is also a
licensed Notary Public in Israel. Doron is an adjunct professor at Hebrew University Doron teaches Mergers
and Acquisitions as part of the EMBA program. Doron's practice focuses primarily on international
transactions, including mergers and acquisitions, dispute resolution and issues of public law. For additional
details: +972-3-6093609 or at the e-mail: afiklaw(@afiklaw.com.
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Polish GAAR to Enter into Force on

July 15,2016

Dr Janusz Fiszer

Associate Professor at the Warsaw University School of Management
and Partner at the GESSEL Law Office

Warsaw

On May 13, 2016 Sejm, the lower chamber of the Polish Parliament,
passed amendments to the 1997 Tax Code, introducing the General
Anti-Avoidance Clause (GAAR). The relevant provisions shall enter
into force on July 15, 2016. The most important provision of the GAAR,
being newly-added Article 119a of the Tax Code stipulates that, a trans-
action performed mainly for the purpose of obtaining a tax benefit, in
given circumstances contradicting the object and purpose of the tax
law, shall not result in tax benefit, if the manner of actions [of the tax-
payer] was artificial (tax avoidance)” It states further that “in situation
defined above, the tax consequences of actions [of the taxpayer] shall be
determined based upon such factual status, which could have taken
place, if the appropriate action had been performed”, clarifying that “the
action shall be deemed appropriate if it could have been performed [by
the taxpayer] in given circumstances, had [the taxpayer] acted reason-
ably, guided by the law-compliant goals other than obtaining a tax ben-
efit, contradicting the object and purpose of the tax law”. The GAAR
provid4es further that if the circumstances indicate that obtaining a tax
benefit was the only purpose of given action [of the taxpayer], the tax
consequences of such action shall be determined based upon such fac-
tual status, which could have taken place, if the given action had not
been performed.

The initial draft outlining of the planned GAAR have already been
already announced in 2013, but the new provisions amending the 1997
Tax Code have been passed on May 13, 2016. It is worth to mention that
the first version of GAAR has been adopted already 14 years ago, but in
2005 the Polish Constitutional Tribunal repealed the GAAR provisions,
as being too vague and unprecise

Application of the GAAR would in practice mean that tax authori-
ties could determine tax liability on grounds of actual business sub-
stance and typical legal structure disregarding legal structures that were
used by the taxpayer solely or mainly to
achieve tax benefits.

In case the double tax treaties concluded by
Poland contain clauses aimed against tax
avoidance, referring to tax benefits being the
main or on of the main purposes of perform-
ing certain transaction or establishing a struc-
ture or referring to obtaining of an income in
connection with an artificial structure, the
above GAAR provision shall apply accordingly.
The action manner shall be deemed artificial if
based upon existing circumstances one should
assume that it would not have been applied by
a person acting reasonably and guided by the
law-compliant goals other than obtaining a tax

APPLICATION OF THE GAAR
WOULD IN PRACTICE MEAN THAT
TAX AUTHORITIES COULD
DETERMINE TAX LIABILITY ON
GROUNDS OF ACTUAL BUSINESS

SUBSTANCE AND TYPICAL LEGAL

STRUCTURE DISREGARDING LEGAL

STRUCTURES THAT WERE USED BY

THE TAXPAYER SOLELY OR MAINLY
TO ACHIEVE TAX BENEFITS

benefit, contradicting the object and purpose of the tax law.

There are certain exceptions from the GAAR, including, among oth-
ers, transactions resulting in a tax benefit not exceeding PLN 100,000
(approx. EUR 23,000) or cases in which a special ruling has been ob-
tained by the taxpayer from the newly-created body called “Council for
Counteracting of Tax Avoidance”. Application for such a special ruling
“securing” the position of the taxpayer vis-a-vis the tax authorities is
subject to a relatively high administrative fee of PLN 20,000 (approx.
EUR 4,600).

The new GAAR rules shall apply to tax benefits obtained after the
date of entry into force of the amendments to the Tax Code, i.e. to tax
benefits obtained after July 15, 2016. As a result of such principle, in
fact, the GAAR rules may apply to transactions
performed or tax-optimization structures es-
tablished before that date, if the actual tax ben-
efits were to be obtained after July 15, 2016.

Another important change applies to the
rules regarding the standard tax rulings issued
by the Minister of Finance. The new Article
14n of the Tax Code stipulates that the tax rul-
ing shall not be issued with respect to such ele-
ments of the factual status or future situation,
which raise justified assumption that they
might be subject to decision based upon Arti-
cle 119a (i.e. GAAR) or constitute an abuse of
law, referred to in Article 5.5 of the 2004 VAT
Law.
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Tax Benefits of Operating Through an LLC Instead of a
Corporation for Home-Based Businesses

Our tax partner, Barry Klingman, authored an article entitled "Tax Benefits of
Operating Through an LLC Instead of a Corporation for Home-Based
Businesses" that appearedin the June 23, 2016 issue of Home Business
magazine, available in its entirety here.

If you have tax-related issues you would like to discuss, please feel free to
contact Barry Klingman or your regular Warshaw Burstein attorney.
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Barry Klingman baklingman@wbcsk.com (212) 984-7727

© Warshaw Burstein, LLP, 2016. All rights reserved. This memorandum was prepared as a
service to clients and other friends of Warshaw Burstein to report recent developments that may
be of interest to them. The content is general and for informational purposes only, and should
not be considered or relied on as legal advice. Prior results do not guarantee a similar outcome.
Throughout this memorandum, "Warshaw Burstein” and the "firm" refer to Warshaw Burstein, LLP.

Warshaw Burstein represents clients in the New York metropolitan area, across the United States
and around the world.

Warshaw Burstein LLP, Warshaw Burstein, LLP, 555 Fifth Avenue, New York, NY 10017
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