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August 3, 1913 — In dark time sport triumphs over racism - Jesse Owens (September 12, 1913 - March 31, 1980) cannot sit in the same bus in
the United States of America as the white sportsmen, but represents the country and wins a first of four gold medals in the Nazi Germany
Munich Olympic Games
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Article: The enforceability of an excessive employee non-compete clause
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An article by Shira Zaken Porat, Adv. on the issue of employment agreements that include a non-competition clause and the ability to
enforce such.
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Article: Are you biased?
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An article by Mr. Richard Gussow, is a CPA and a Certified Financial Planner (CFP) in Israel of "The Service” Financial Planning (F.P.)
Ltd. on the issue of biased and judgmental decisions in the area of investment.
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Coordination between competing companies of tender offers in also a crime of the managers
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Wrong decision of company officers does not by itself create personal liability
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“Back to Back” clause might be applied even when there is no agreement to set it
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Employment agreement is not by itself creating work relationship and an “employee” who received funds without
working will repay them
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A lessee may be obligated by a lease even if unable to obtain a business permit
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 5,800 subscribers and includes concise professional
publications on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.
For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing list" or
"Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice
with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: The enforceability of an excessive employee non-compete clause
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An article about employment agreements that include a non-competition clause and the
ability to enforce such after the termination of employment.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a210.pdf
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The article is by attorney Shira Zaken Porat ,Adv. of the law office of Afik & Co., Attorneys
and Notary (www.afiklaw.com) whose main practice areas are international transactions,
mergers and acquisitions, corporate law, labor law and litigation.
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Article: Are you biased?
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An article about biased and judgmental decisions in the area of investment.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/ts210.pdf
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The author is Mr. Richard Gussow a Certified Financial Planner and a CPA (US) at The
Service Financial Planning (F.P.) Ltd (www.theservice.co.il). Previously, Mr. Gussow was a
Vice President at Deutsche Bank and the Head of Research at Excellence Nessuah.

The Service's areas of expertise are financial planning, wealth management and
intergenerational wealth transfer. The Service works with affluent families in fulfilling their
goals through the assets they have accumulated and will accumulate. It involves a
continuous process of planning, executing & managing four basic items: Income, expenses,
assets and liabilities, comparing them to the client's goals and objectives.
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Coordination between competing companies of tender offers in also a crime of the managers
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Representatives of two competing companies met prior to submitting offers for a national
tender in two different areas and after the opening of the offers box it was discovered that
each company submitted a cheap offer for one area and an expensive offer for the other
so that each won in another area.

The Court held that the purpose of the meeting was to coordinate the positions of the two
companies in the tender and distribute the dented so that each will win in another area,
and so it has been done. This was a restrictive arrangement aimed at price fixing and
market division of the competing suppliers, and which results in responsibility not only for
the company but also its managers. The Court ordered that each of the companies
involved will pay an ILS 250,000 fine and each of the managers will serve a sentence of
community service, probation and fines of ILS 100,000 to ILS 150,000. It was also decided
that the managers will be prohibited from serving in board of directors of public companies
for three years.
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Wrong decision of company officers does not by itself create personal liability
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A Company filed a claim against its officers seeking to impose personal liability for a series
of decisions causing huge losses.

The Court held that it will be possible to impose personal liability on officers of a company
where it is proven that they breached their duty of care and there is a linkage between the
damage caused and the breach of duty. In review a Court will give the officers the widest
discretion and will not replace the officer's discretion with its own. Even if the Court
reaches a different outcome to that reached by the officers, and even if the Court is
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convinced that the officers were wrong in their judgment, this is not sufficient to impose
personal liability. Therefore, and because in that case the officers reviewed the issue
before they have made their decision, and because they were assisted by professionals
before making a decision, the Court rejected the claim.
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“Back to Back” clause might be applied even when there is no agreement to set it
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A contractor won a tender and engaged with subcontractor for performing development
and infrastructure work. The parties did not sign any contract but their agreements were
based on signed work orders. The contractor argued that it is not obligated to pay the
subcontractor because the contractor was not paid.

The Court held from the behavior of the parties it is construed that the settlement of
accounts between the contractor and the subcontractor was subject to the accounting
between the contractor and the client. In other words, the subcontractor is entitled to
payment only in respect of amounts approved by the client- as is standard in this type of
transactions under the principle of "back to back", whereby there is a correlation between
the payments paid by the client to the contractor and the payments paid by the contractor
to the subcontractor. In this case, it stands to reason that there must be a correlation
between the quantities for which the client will pay the contractor and the quantities for
which the contractor will pay the subcontractor - This conclusion is also supported by the
behavior of the parties because the subcontractor had a meeting with the supervisor
appointed by the client in which the subcontractor tried to convince that he deserves more
money.
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Employment agreement is not by itself creating work relationship and an “employee” who received
funds without working will repay them
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An investor wished to invest in Israel in a concrete factory and used an Israeli middleman,
a company was registered and funds were transferred. At some stage, due to differences,
the investor took over the company and discovered that hundreds of thousands were paid
to the daughter of the middleman via an employment agreement signed upon execution of
the company. The company claimed such funds from the “employee.”

The Labor Court held that the existence of an employment agreement does not by itself
create employer-employee relationship — a legal and factual question. Indeed, an
employment agreement was signed but the “employee” did not tender herself to the
company and actually worked full time at a different place. Thus, the “employee” was
ordered to repay the funds received by her.
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A lessee may be obligated by a lease even if unable to obtain a business permit
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A lessee of a property sought to cancel the lease agreement after the city refused to renew
the business permits due to building deviations, claiming that the lessor cannot force it to
manage a business without a permit.

The Court held that from the interrogation of the witnesses it was revealed that the lessee
knew of the building deviations prior and decided to sign the lease nevertheless. If the
lessee decided to enter the lease knowing the full details as to it legal status it cannot
argue that it is forced by the lease to manage a business without a permit and thus the
claim was dismissed.
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The enforceability of an excessive employee non-compete clause/Shira Zaken Porat, Adv. *

Many clients of our firm approach us with a request to draft employment agreements which include
a non-competition clause of the employee after the end of the term of the agreement. The question
is whether such employee non-compete clause is at all enforceable under the case law set by the
Labor Courts stipulating that one need to protect the employee's right to freedom of occupation,
realization of talents and maximizing the earning capacity, including through competition with the
former employer.

The National Labor Court held in 1999 (the “Check Point” case) that the starting point is that a
contract clause restricting the freedom of occupation of the employee will not be enforceable, unless
the employer can show that the clause was set to protect a "legitimate interest" thereof. A
"Legitimate interest" is, for example, trade secret, special training (But where an employee is not
sent to an external training and all the training was done during the employee’s work, only rarely
would the Court consider this as a special training that justifies limiting the freedom of occupation
of the employee), special consideration, duties of good faith and trust. Next, the Labour Court will
examine the reasonableness of the clause under the then current tests, such as the duration of the
restriction, the scope, the geographical area it cover, etc. In the Checkpoint case a company's R&D
manager quit and commenced working for a competitor, but the Court refused to uphold the non-
compete clause.

Recently, the Regional Labor Court of Tel Aviv discussed a case where employment contracts
included wide non-compete clauses for a period of one year after termination of the employee-
employer relations. It was shown that all employees of the employer signed such non-competition
clauses, including regular employees earning minimum wage. The Labor Court noted that the
phenomenon in which employers formulate employment contracts to include wide non-compete
and confidentiality clauses that are known to be unenforceable is a familiar phenomenon in Israel
and abroad, and its main purpose is to create an element of deterrence. Nevertheless, the Court will
not uphold such a wide clause.

It should be noted that the fact that a clause is wide may in cause its disqualification, while a
reasonable clause may be imposed. What would be considered a wide clause and what will be
deemed reasonable is a complex legal question depending on the circumstances of the case, just as
other clauses of employment contracts and therefore it is advisable for employers to consult with
an attorney familiar with the field for the purpose of drafting employment agreements and certainly
where such include a non-compete clause, so that such meet the requirements of the law and case
law. It is also important to emphasize that even if a lawyer who is familiar with the field drafted a
form employment contract, it is important to consult with an attorney whenever signing a specific
employment agreement, especially when it comes to employment contracts of senior employees.

"Advocate Shira Porat Zaken is an attorney at the law office of Afik & Co., Attorneys and Notary (www.afiklaw.com)
whose main practice areas are international transactions, mergers and acquisitions, corporate law, labor law and litigation. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-
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Are You Biased?
by Richard Gussow CFP®

You may like to think that you are not prejudiced against any particular group. But the
odds are that you are biased. No, I don’t mean that you discriminate based on gender, race
or religion. I am talking about your investments. That’s right, you probably have

investment bias.

You may have heard about the three rules of real estate: Location, Location, Location.
With investing, the rules are: 1. Diversification 2. Diversification 3. Diversification. Did
I mention diversification? The best investors tend to be diversified in several ways, by
asset type (stocks, bonds, real estate, etc.), by sector (high-tech, chemicals, banks, etc.) and
by geography. Diversification has a strong track record, with solid returns and lower risk
than non-diversified portfolios. Nevertheless, most people are not properly diversified, and

are “biased”. Let’s discuss these biases in more depth.

Asset bias: There is an old rule of thumb is that your age should represent the percentage
you should invest in bonds, with the balance going to stocks. For example, under this
guideline a 30-year-old should have 30% invested in bonds, with the remaining 70%
invested in stocks. A 50-year-old should have 50% in bonds and 50% in stocks, and a 70-
year-old should have 70% in bonds and 30% in stocks. The thought behind this is that
since stocks have higher risk than bonds, investors should reduce their exposure to stocks
as they get older. However, in my view, this rule is no longer relevant, if it ever was. With
today’s low bond yields and low interest rates on bank accounts, investors are often losing
money with these investments, because inflation is higher than the yields they are
receiving. While stocks involve higher risk, they also have higher potential returns. With
life spans increasing (more on that in a future article), investors have more time to recoup

losses.

Sector bias: Many investors will be overly invested in a particular sector. For example, I
know several investors who had all their money invested in technology stocks before the

collapse of this sector in the early 2000s. These investors lost a huge chunk of their money,
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and it took the main technology indices over 15 years to recover these losses. In contrast,
the S&P 500 is nearly 40% higher than where it stood in 2000. Had these investors
diversified their portfolios in different sectors and not just invested in technology stocks,

their situation today would be completely different.

Geographical bias: There is a tendency for people to have a very high proportion of their
assets invested in their home country. This is known as Home Bias. This is a global issue,
as US, UK, Canadian and Australian investors are all guilty of home bias. According to a
study by the Vanguard Group, the US accounts for about 49% of the value of the global
stock market, yet US mutual fund investors held only 27% of their stock investments in
non-US funds. The same applies to Israel. If you have been living in Israel for several
years or more, you probably have a home bias towards Isracl. Here’s why. If you have a
pension fund, bituach menahalim, kupat gemel or keren hishtalmut, much of these are
likely to be invested in Israeli stocks and bonds. If you own a home in Israel, this likely
represents a high percentage of your net worth. Israeli home prices are tied to the Israeli
economy, and are denominated in Shekels. If you are working, you have a salary, which
is also tied to the Israeli economy and in most cases is denominated in Shekels. These
future cash flows from your salary are an asset. So your net worth is likely “overweight”

Israel.

You may be saying to yourself, “I’'m not Warren Buffet, how can I diversify?” It can
actually be done quite easily, through the use of Exchange Traded Funds (ETFs) and
mutual funds. These investment vehicles allow diversification for both the wealthy and
the not so wealthy (I am an optimist, so I prefer to call the latter group “the future wealthy).
Investing in ETFs and mutual funds builds you an “instant portfolio”, and these investment
vehicles come in all sorts of flavors, with funds that invest in the US stock market, non-US
stock markets, emerging markets, US bonds, non-US bonds, real estate, etc. By working
with a qualified investment advisor, you can build a diversified portfolio that can help you

meet your financial goals.

The author is CPA and Certified Financial Planner (CFP) at "The Service Financial
Planning (F.P.) Ltd".



