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Article: When Courts decide that investments experience is not necessarily an advantage
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An article by Yaniv Friedhof, Adv. on the issue of Court rulings regarding protection of investors.
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Update of the law office of Warshaw Burstein, LLP, an American member of the EALG, as to SEC new regulations
that increases Dollar amount threshold test for "Qualified Clients".
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A corporation can be compensated for defamation without proof of damage
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Lack of demand to exercise right of first refusal will be deemed a waiver even in case of faulty procedure
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Goods infringing on copyrights can be seized even if targeted to the Palestinian Authority Territories
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An illegal imposition of a lien on a bank account is defamation
12 7220 "T'R97 NYT 717'Vin 70N DXYYY 22 FTEAI0N MY DY DN DX 7w 722 [1awn 2y 217'v n70n 9900 (X" niw
N IYY 122 ny'an 0017 O [lawnn 7ninn

DTN AN ADTY LS
Immigration and Tenders Law Updates
23RN 700N 770 2ATH IMINATR 7Y N1 v T X7 A1 aa VIT X

ININTTX 7V MNI7 wATh' X7 2010 7"700 DR 12VWIE AN VITD DINY AT DITR DA ,0YRIY] NRAIT 7W Tavn? nniTa :x"aa
27T 70N NNA0Na NYRIYT ININATR N7ARY 'NIND NI

A non-Israeli common law spouse of an Israeli does not need to obtain his foreign citizenship as part of the graduated process
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A flaw in a bank guarantee attached to a tender bid disqualifies the bid
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The fact that a building is to be refurbished under TAMA 38 is a material fact that need be disclosed to a lessor
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Article: When Courts decide that investments experience is not necessarily an advantage
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An article about Court rulings regarding the protection of unexperienced investors and the
influence of such holding on experienced investors.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a211.pdf
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The article is by attorney Yaniv Friedhof, Adv. of the law office of Afik & Co., Attorneys and
Notary (www.afiklaw.com) whose main practice areas are commercial law, corporate law and
immigration.
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Article: SEC Increases Dollar Amount Threshold Test for "Qualified Clients™
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Attached is an update of the law office of Warshaw Burstein, LLP as to the American
Securities and Exchange Commission (“SEC”) and its resolution to increase Dollar amount
threshold test for "Qualified Clients".
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/wb211.pdf
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Warshaw Burstein, LLP is a New York based law firm with whom our office works and who
is also a member of the Euro American lawyers Group (www.ealg.com) of which Afik &
Co. is the Israeli member.
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A corporation can be compensated for defamation without proof of damage
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A person published that a company causes air pollution and morbidity. In another case a
person published defamation about company’s products and service.

The supreme court held that the prohibition of defamation law does not require the
existence of a damage and defines a person as an individual or a corporation.
Consequently, a corporation can be compensated for defamation without proof of damage
up to an amount of ILS 50,000 (and in circumcises were an intent to harm was proven ILS
100,000). In this case it was held that one company should be compensated in an amount
of ILS 137,740 and the other company should be compensated in an amount of ILS
714,500.
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Lack of demand to exercise right of first refusal will be deemed a waiver even in case of faulty
procedure
,I9' - 21X 7N TINNN VOWNN N2 N'7270N NPNNN ,N"Ya 12 |17 1 1A gy 39179-04-13 (X"N) xN]
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A shareholder in a company sought to sell his shares and therefor sent the other
shareholder a notice of right of first refusal. Later he sold not only the shares but also all
right to repayment of loans from the company. The articles of association demanded grant
of right of first refusal notice to include the price.

The Court held that once not only shares but also rights were sold, it is a different
transaction price than what was notified and thus the exercise of the right of first refusal
procedure was faulty. Nevertheless, because the other shareholder did not demand to
exercise his right to purchase the shares and rights at the same price once he learnt of the
true nature of the transaction, he in fact waived his right of first refusal right.

-4-

www.afiklaw.com PIOM PTIONY MY PN / [ | | \ Afik & Co., Attorneys and Notary



nTIAYI DX NI'DT ,"IN0oN UOYN IDTY 4

Commercial, Intellectual Property and Labor Law Updates

N1'0O0Y79N NIYAN 'NVYYT NTYI' OX DA DX NI'IDT NI9NA AINO MIXYY? N1 X
Goods infringing on copyrights can be seized even if targeted to the Palestinian Authority Territories
,I9' - 21X 7N 'TINAN VOWNN N ,'IN70N ONXNN NDMIRW 1 Rovio Entertainment Ltd 39116-08-13 (x"n) xn]
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.09WUN NIRXINI 2IVN 7Y ATAYANL [IONKN NIFI7YA N1'0079N NNANN AI'N7 qona

A Palestinian company imported from China to the Palestinian Authority Territories
Marshmallow candies bearing Angry Birds drawings. The goods were seized at the
Ashdod Harbor due to breach the copyright of the ROVIO of Finland, owner of the trade
mark. The Court ordered the destruction of the goods.

Despite the company's claim that the import is to the Palestinian territories and the
products are not to be marketed in Israel, the Court held that there was a violation of
copyright and a commercial tort. An owner of a well-known mark has the right to prevent
the exploitation of its reputation without consent for the purpose of promoting sales of
another. The law provides for compensation without proof of damage, the height of which
will vary depending on the intensity of the violation of the right. The Court ordered a
permanent injunction prohibiting the manufacture, order, import, sale or trade in the goods
bearing the trademark and a compensation of ILS 45,000 without proof of damages, in
addition to obligating the Palestinian company to bear the storage and destruction costs of
the goods and legal costs of Rovio.
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An illegal imposition of a lien on a bank account is defamation
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The Tel-Aviv Municipality imposed a lien on the business bank account of a lawyer due to
a city tax debt of the spouse of the lawyer. The municipality registered the lawyer as the
holder of the property based on the fact that she is married to the holder and property
owner and without showing any legal source that enables the municipality to do so.
Consequently, the Court held that the registration of the lawyer was illegal and hence the
lien was not imposed by law. In view of the above, the imposition of the lien on the account
was defamation in light of the case law that sets that imposition of a lien on a bank
account of a person is damaging the reputation and it is sufficient that the bank officials
were exposed to the lien in order to present such person as one who is evades payments.
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A non-Israeli common law spouse of an Israeli does not need to obtain his foreign citizenship as part
of the graduated process
nX'w17 mwnn 25 ,4.8.2016,j77x7 N12a VLD WN N IN2AYA [I'7VN VOWNN N2 ,0190 W 1 'NRI M 178 8298/15 yaa]
[I"owaran n''7x VOIWN
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A non-lIsraeli common law spouse of an Israeli has completed the graduated process to
obtain lIsraeli citizenship. After the procedure was completed and before receiving the
Israeli citizenship, the Ministry of Interior required the non-Israeli common law spouse to
abandon his foreign nationality, a prerequisite that is not demanded from married couples.

The Ministry of Interior withdrew its objection after the hearing at the High Court of Justice
and it was agreed that permanent residents who acquired the Israeli status as the last part
of the graduated procedure under spousal relationship with an Israel citizen are exempt
from now (similarly to married couples in the same situation) from the prerequisite to
abandon the foreign citizenship as a condition for Israeli citizenship.
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A flaw in a bank guarantee attached to a tender bid disqualifies the bid
N) INAYA |I'7YN VOYNN N NIMYNT7 NMIN7N NN2aNn - 78w M 1 n"ya Amax o'nnw Inva 5375/15 nyy]
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NX11 DTN 19 7V . ;710NN N2 NNMS TVINA D'TIdAN NTYI 192 NIFIXAN ,NiZNAINn
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A bidder attached to its tender bid a bank guarantee with validity shorter than required in
the tender documents.

The Court held that the rule regarding bank guarantees is that a flawed guarantee
disqualifies the proposal. Only in rare situations the flaw can be cured and this is when the
error was a clerical error or omission and under the following preconditions: a. The error
can be learnt from the guarantee itself; b. One can construe the original intent by a
significant objective evidence that were before the tender committee at the time of opening
of the tender box; c. Prima facia, it appears to be an innocent mistake, caused out of
inadvertence rather than any intention by the bidder or the guaranteeing bank; and d.
Neither the error or its cure will impair the principal of equality of the bidders in the tender.
Thus, the tender committee's decision to act strictly as to the guarantee, was a reasonable
decision that does not justify intervention of the Court.
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The fact that a building is to be refurbished under TAMA38 is a material fact that need be disclosed
to a lessor
110 ,26.07.2016 ,19' — 2'ax 7N2 NNV NIY'ANT VOSYNN N ,A19 0N19 1 27 roaa'k nnin 33863-12-15 (X'"N) 7n]
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TDIY7 DMIX'D 7091 NY'ANN DX 72'7 V5NN N2 .NIMNKX 17 Y'Y 1120' DX JIIMNN DX NN YaIm?
LNYTN NNT7 12YNnNn ARXIND 17 DY 711 122

A lessee of a property demanded compensation from the apartment owner after it was
revealed to him, six months after the signing of the lease agreement, that preparations for
construction work began in the building for the purpose of a TAMA 38 project and after he
had to leave the apartment because of it. The apartment owner argued that the liability
lies with the realtor who should have disclosed the data.

The Court held that the fact that a building is expected to carry out a TAMA 38 project is a
significant issue that must be disclosed in advance to the lessee. A landlord cannot shake
off the responsibility on the grounds that the realtor should have disclosed it. A realtor is
the agent of the landlord and the responsibility for the non-disclosure regarding the
upcoming construction project is on the landlord who can file a claim against the realtor if
he believes that he is responsible. The Court accepted the claim and awarded the lessee
compensation for damage caused as a result of the transition to a new apartment.
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When Courts decide that investments experience is not necessarily an advantage /

Yaniv Friedhof, Adv."

Recently a number of cases in which investors lost their money made their way to the
headlines. In many of such cases, the investors who lost their money were
inexperienced and it seemed that the Court sought to use its power to protect them,
but will the same apply where the investors were experienced?

In the recently decided “Milikovsky” case the Israeli Supreme Court dealt with a
hedge fund who raised funds from investors. For that purpose, the fund presented to
the investors a detailed presentation of the framework of the investment program that
clearly included diversification of the financial investment in 50 companies listed on
the exchange in the United States, but, as common in such funds, it was written in the
fund’s articles that the fund managers have the authority to change the investment
policy and that they will update the investors from time to time. After a while, the
fund’s manager decided, contrary to the representation made to the investors and
without informing or updating them, to invest funds money in a different manner
while significantly increasing the risk. As a result of that, the investors lost most of
their money and filed a lawsuit with the Court. The investors expected, in light of
previous holdings of the Courts, that the Court will find the fund manager liable and
ordered to compensate them for the lost funds.

However, the Supreme Court held that despite the misrepresentations of the fund
manager, and despite the expectation of the investors to be notified of all changes
made to the investment, the fund's articles that were signed by the investors allowed
the fund manager to do so, even without informing the investors and the change of
path was within the manager’s discretion. Thus, the Court chose to put most of the
weight on the fund’s artiles and not on the misrepresentations of the fund manager.
Moreover, in that case, the Court noted, and not without a reason, that the plaintiffs
were "experienced investors" who should understand the risks of such investments
and should have known about the terms of the articles signed.

Does this holding sets that the rules applicable to ordinary investors are different from
the rules applicable to experienced investors? Maybe. Eventually, if it is proven that
the investor who seeks compensation was aware of the existing risks in the investment
more than a reasonable investor, the Court may impose greater responsibility on the
investor and less on the fund manager. While this was not the case in the Milikovsky
case, it seems that if the investors were unexperienced, the Court could have chosen to

"Advocate Yaniv Friedhof is an attorney at the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial law, corporate law and immigration. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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put most of the weight on the misrepresentations of the fund manager and impose
greater responsibility on the fund manager.

This holding and similar holdings underline the need for professional supervision on
investment of professional investors and managers. This holding (although this was
not the case in the Milikovsky case) emphasizes the responsibility of the managers
who in many cases find themselves defendants due to negligence in supervision.
Thus, it is recommended to be accompanied by a lawyer specializing in the field and
can accompany the investor not only at the time of investment, but also on an ongoing
basis thereafter.
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WARSHAW
BURSTEIN

Client Alert

July 28, 2016

SEC Increases Dollar Amount Threshold Test for "Qualified
Clients"

Section 205 of the Investment Advisers Act of 1940, as amended (the
"Advisers Act") prohibits a registered investment adviser ("RIA") from receiving
performance-based compensation from clients. Rule 205-3 (the "Rule") under the
Advisers Act exempts from this prohibition clients that are "qualified clients," as
defined in the Rule.

On June 14, 2016, the Securities and Exchange Commission ("SEC") issued
an Order [available here] increasing certain dollar amount thresholds used to
determine whether a client meets the qualified client definition under the Rule. After
giving effect to the increase in the dollar amount threshold, a natural person or
company will be deemed a qualified client when:

o the client has at least $1 million under management with the RIA immediately
after entering into an advisory contract (the "assets-under-management test");
or

o the RIA "reasonably believes," immediately prior to entering into the advisory
contract, that the client has a net worth, together with assets held jointly with a
spouse, of more than $2.1 million (the "net worth test").

These tests apply with respect to both managed accounts and private
investment funds that rely on Section 3(c)(1) of the Investment Company Act of 1940,
as amended. The increase is a consequence of the Dodd-Frank Wall Street Reform
and Consumer Protection Act that amended Section 205 of the Advisers Act to
provide that every five years, the SEC shall issue an order "adjusting for inflation the
dollar amount thresholds of the [R]ule's assets-under-management and net worth
tests...." Pursuant to the Order, the net worth threshold was increased from $2 million
to $2.1 million; the assets-under-management threshold remains at $1 million.
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The Order is effective as of August 15, 2016. The increased dollar amount set
forth in the Order will not apply retroactively to a contractual arrangement entered
into prior to the effective date of the Order, provided the client met the qualified client
threshold in effect when that contract was entered into.

RIAs that charge performance fees should amend their relevant agreements to
reflect the increased threshold for a client to be deemed a qualified client. Please
contact Meryl Wiener or your regular Warshaw Burstein attorney if you would like
help reviewing your existing documentation and agreements.

%k %k k %k
Frederick R. Cummings, Jr.  FCummings@wbcsk.com (212) 984-7807
Thomas Filardo TFilardo@wbcsk.com (212) 984-7806
Marshall N. Lester MLester@wbcsk.com (212) 984-7849
Murray D. Schwartz MSchwartz@wbcsk.com (212) 984-7701
Stephen W. Semian SSemian@wbcsk.com (212) 984-7764
Kyle A. Taylor KTaylor@wbcsk.com (212) 984-7797
Meryl E. Wiener MWiener@wbcsk.com (212) 984-7731

© Warshaw Burstein, LLP, 2016. All rights reserved. This memorandum was prepared as a service to
clients and other friends of Warshaw Burstein to report recent developments that may be of interest
to them. The content is general and for informational purposes only, and should not be considered or
relied on as legal advice. Prior results do not guarantee a similar outcome. Throughout this
memorandum, "Warshaw Burstein" and the "firm" refer to Warshaw Burstein, LLP.

Warshaw Burstein represents clients in the New York metropolitan area, across the United States and
around the world.
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