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Afik & Co. marks the date of demise of French leader, president Charles de Gaulle (22 November, 1890 - 9 November, 1970)
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Article: Franchise agreements and their termination
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An article by Yaniv Friedhof, Adv. On the issue of franchise agreements and their termination
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Moderation by Doron Afik, Esq. of the Top Forum international conference

On October 27, 2016, attorney Doron Afik, managing partner of Afik & Co., moderated the second day of the TOP FORUM
international structures and international taxation conference.
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Article: Sophisticated Wealth Management through Structured Products
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An article by Mr. Alon Tal, of Alpha-TAO on financial issues that concern office holders in high-tech industry.
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Article: The Ageing VBER — The Deceiving Simplicity of A Schema

.Méhrle Happ Luther Tywnn ,9inT7'a 071 1" T NN NOIN'KA D*POY 07220 1T XY 1NNN
An article by Dr. Nils Gildhoff, LL.M. of M6hrle Happ Luther as to European antitrust law.
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Parties that present themselves as partners and behave so will be deemed partners
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A shareholder who did not receive any company's assets and did not act with intent to deceive will not be held
accountable for company's city tax debt
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Commercial, Intellectual Property and Labor Law Updates
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Non-transfer of employee’s pension provisions constitute grounds for lifting the corporate veil
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An employment agreement of the control holder of a company that was not duly approved by the company will not
be upheld
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Unclarity in an adhesive contract between a large service provider and a customer will lead to interpretation against
the services provider
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Real Estate Updates
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A gift recipient’s right will prevail a later foreclosure if the gift was given in good faith
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 8,000 subscribers and includes concise
professional publications on legal and business Israeli related issues of interest to the business community in areas in which the
Afik & Co. firm deals. For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please
remove from mailing list" or "Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred
provided it is sent as a whole and without any changes. Nothing contained in the Afik News may be treated as a legal advice.
Please contact Afik & Co. for a specific advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: Franchise agreements and their termination
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An article on the issue of franchise agreements and their termination.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a217.pdf
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The article is by attorney Yaniv Friedhof, Adv. of the law office of Afik & Co., Attorneys
and Notary (www.afiklaw.com) whose main practice areas are commercial law, corporate
law and immigration.
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Moderation by Doron Afik, Esq. of the Top Forum international conference
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On October 27, 2016, attorney Doron Afik, managing partner of Afik & Co., moderated the
second day of the TOP FORUM international structures and international taxation
conference with close to 300 participants

Attached is an article (in Hebrew) on the conference by journalist Michal Hayut of the Forbes
Israel magazine.

(Picture by Sergey Grechka)
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/p217.pdf
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Article: Sophisticated Wealth Management through Structured Products
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Article concerning private placements of tailor made structured products
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/at217.pdf
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The article is by Mr. Alon Tal, of Alpha-TAO (www.alpha-tao.com). Alpha-TAO, with whom
our office cooperates, specializes in providing management and consulting services in
regards to investment activity, including M&A activity and creation of sophisticated tailor
made investment strategies and financial products to corporates and individuals.
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Article:The Ageing VBER — The Deceiving Simplicity of A Schema
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An article on European antirust issues by Dr. Nils Gildhoff, LL.M. of the German law firm of
Mohrle Happ Luther with whom our office cooperates.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/mhi217.pdf
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Corporate, Antitrust and Securities Law Updates
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Parties that present themselves as partners and behave so will be deemed partners
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An immigrant from Eritrea wanted to start a business of a drinks bar in Jerusalem, but due
to the lack of legal status in Israel cooperated with an Israeli who was registered as the
leasee of the property and the parties ran the business together for about 4 years. Later
the lIsraeli claimed that the business was solely hers and the Eritrean immigrant was
merely and employee who received a percentage of revenues from customers brought
and she terminated his employment. The Court held that a partnership is the management
of a business together when another law does not apply (such as when a company is
incorporated). A contract under which an employee receives a part of the profits as
remuneration does not make the employee a partner. To decide whether a partnership
exists a Court will conduct a series of tests such as the parties intent to be partners;
Presentation to the public of the parties as partners; Participation in the assets and the
lease of the business; Equal right to manage the business and charge each other on
matters of business; The parties’ participating in the business profits and the duration of
the relationship. In this case the evidence showed that the parties presented themselves
as partners and ran the business together. Therefore, the Court held a partnership exists
and ordered full accounts to be delivered and a distribution of profits.
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A shareholder who did not receive any company's assets and did not act with intent to deceive will
not be held accountable for company's city tax debt
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A municipality filed a lawsuit against a shareholder of a company claiming that the
shareholder is to be personally liable for the city tax debts of the company.

The Court held that a company’s property tax debt may be attributed to a shareholder by
piercing the corporate veil under the Companies Act or under the Arrangements Law
subject to a number of pre-conditions as follows: a. The debt is in respect of a non-
residential property; b. The city tax debt is final; c. The company has not paid the debt; d.
The company ceased operations; e. The defendant is indeed a controlling shareholder;
and f. The defendant took over the assets of the Company for no consideration or for a
partial consideration. In the present case, the company ran into real financial difficulties
and ceased operation after several months. The municipality failed to prove that the
shareholder acted with the intention to defraud creditors and therefore the Court rejected
the argument for piercing the veil pursuant to the Companies Law. Moreover, it was
proven that the shareholder did not receive any of the company’s assets and therefore the
Court rejected the demand to pierce the corporate veil under the Arrangements Law.
Thus, the Court rejected the claim against the shareholder.
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Non-transfer of employee’s pension provisions constitute grounds for lifting the corporate veil
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A service provider that was proven to be an employee filed a personal claim against the
company’s shareholder for payment of employee’s rights.

The Court held that employees have a special status for the purpose of examining the
justification for piercing the corporate veil and the ability to pierce the veil was extended to
cases where the employer deducts the part of the employee’s salary for pension but did
not transfer it to the pension fund, as in the present case. Such conduct constitutes
misappropriation of employee’s funds and an offence that justify piercing the corporate
veil and holding the shareholder personally liable.

202 21aNA NITOIMNA T TWIX XY "Nana av™wn 2ya npoya ndoa A
An employment agreement of the control holder of a company that was not duly approved by the
company will not be upheld
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A CEO and director of a company, that upon its establishment and until the entrance of an
investor was the majority shareholder, filed a claim after his dismissal for increased
severance pay and leave notice pursuant to his employment agreement that included
extreme liquidated damages provisions.

The Court held that under the circumstances the relevant clauses of the employment
agreement are extremely unreasonable and illegal in a manner that justifies intervention
and cancellation. The liquidated damages set by the agreement is extreme and sets that it
is sufficient that the employee worked for one year (in this case the employee worked for
less than two years) to grant the employee damages of more than two million shekels.
Moreover, the agreement was signed without the approval of relevant institutions of the
company and was not presented to the investor before investing. Therefore, the Court
held that the increased compensation clauses are unreasonable, contrary to the good of
the company and public policy and should be canceled.
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Unclarity in an adhesive contract between a large service provider and a customer will lead to
interpretation against the services provider
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A customer signed an equipment lease and services agreement with a big communication
company. Upon theft of the equipment the company sought to charge the client for it.

The Court held that while the agreement may be construed in several manners and is
unclear as to who bears the liability in such a case. However, because this is an
agreement between a large service provider and a customer, the company had the
opportunity to write clearly in the agreement that in the event of theft the customer will be
obligated to pay the value of the equipment. Moreover, the company could have clearly
mentioned the value of the equipment that. For this reason, and because the contract was
drawn up by the company without any influence of other party (the customer), it should be
construed to the benefit of the customer and thus the claim was rejected.
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Real Estate Updates
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A gift recipient’s right will prevail a later foreclosure, if it has been proven that the gift was given in

good faith A gift recipient’s right will prevail a later foreclosure if the gift was given in good faith
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A father granted his children land assets as a gift but the children did not record the transfer
or even a cautionary note on such gift. Several years later a foreclosures was imposed on
the property. The gift recipients filed a motion to Court arguing that the foreclosures are to be
canceled and that their ownership rights should be registered under their name.

The Court held that in general in the competition between the right of a foreclosure and the
right of a first purchaser in a real estate transaction, the right of the purchaser, which was
first in time, prevails even when there was no cautionary note recorded regarding the
purchaser’s right to the land. However, in gift transactions the opening point is that a late
foreclosure would prevail. But this premise is subject to the test of good faith of the grantor
and the apprehension that the obligation to grant a gift was motivated by the desire to
conceal property assets from creditors. In the present case, the Court accepted the claim of
the children after it was shown that the father’'s undertakings to grant his children gifts were
real commitments, given by the father in bona fide, with true intention to grant the gift upon
the children’s marriage and after all doubt of concealing assets from creditors were removed.
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Franchise agreements and their termination / Yaniv Friedhof, Adv."

Many chains choose, instead of opening more and more branches, to enter a franchise agreement
with a third-party. This manner of growth has advantages and disadvantages, but one of the main
issues that often come up is the chain’s ability to "terminate" the franchisor and replace it with
another or even to make the branch an integral part of the chain and thus “eat the cake and leave it
whole”. If the franchise agreement does not explicitly deal with such issue, may the chain do so?

A duly written franchise agreement, grants the chain the ability to fully monitor and control the
franchisor and in such manner to grow and open branches with minimum risk, with the franchisor
bearing all costs of development of the new branch. The franchisee also enjoys many benefits,
such as the reputation of the chain, its experience in the opening of new branches and its support.
However, and despite these benefits for both sides, many claims are filed with the Israeli Courts
concerning the termination of franchise agreements by the chain and the right to compensation by
the franchisee. In many cases the franchisee paid for the right to become a franchisee, spent
hundreds of thousands of Shekels for the development of the branch, contributed greatly to the
reputation of the chain and the even made the chain most profitable in such franchise region.
Then, one morning, the chain “saw that it was good”, and announced the franchisee that it decides
to terminate the franchise and undertakes the management of the branch or transfer the franchise
to another and new franchisee.

In a case recently decided in the Court of Tel Aviv, a chain terminated a franchise in accordance
with the franchise agreement that allowed it to do so upon deterioration of the trust relationship
between the parties or if the franchisee did not follow the chain’s regulation. The Court dismissed
the claim of the franchisee for compensation despite the large investment made for the developing
of the brand and its reputation and he expected loss of revenue, all due to the fact that the
franchise agreement allowed the chain to cancel the agreement upon breach. A franchisee, and
certainly one making its first steps in the field, may find itself in several breaches of the
agreement until learning to run its business and therefore it is vital that an attorney with
experience in franchise agreements will ensure that not any breach of the agreement will enable
the chain to use it for the purpose of terminating the franchises without compensation.

Naturally, franchise agreements (and certainly those of large chains) include many draconian
provisions aimed to protect the chain and derive from the difference in bargaining positions.
Although in most of the time the franchisee will not be able to change such provisions, it is
important at least to understand the risks involved (preferably before execution of the agreement),
and to be able to act correctly and with the proper legal assistance in order to ensure compliance
with the terms of the agreement. In addition, it is important before execution of the agreement to
check the reputation of the chain and how it acts with its franchisees in order to avoid contracting
with a chain with a tendency to cancel franchise agreements.

‘Advocate Yaniv Friedhof is an attorney at the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial law, corporate law and immigration. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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Sophisticated Wealth Management through

Structured Products
Alon Tal, Managing Partner

Alpha-TAO, Multi Family Office

www.alpha-tao.com

INVESTMENT ALTERNATIVES

In low interest rate environment bank deposits provide low yield. Capital markets and
alternative investments such as commodities and currencies are volatile and risky. The
Holy Grail for investors would be a product that offers a combination of low risk
investment along with high yield potential.

Usage of structured products provides an investment alternative, that if properly use,
may allow the investor to achieve this goal. Additional advantage of using such
products is having access to asset classes which are limited even for high net worth
individuals.

Regulation made many steps forward in favor of the investors during the last decade,
however, unfortunately, many structured products offered to the public, by reputable
banks are still used to serve the bank’s needs to lower their funding costs (get cheap
financing) and the distribution channels for distribution fees rather than serving the
investors’ need for efficient investment tools. Such products may be available on
efficient “tailor made” version only to ultra-high net worth individuals.

PACKAGED INVESTMENT STRATEGIES

Structured products are hybrid investment tools offering a combination of capital
protection (similar to bank deposits) along with potential high yield (derived from
stock markets, alternative investments and derivatives activity). Structured products
enable to pack a whole investment strategy aiming to achieve pre-defined goals, in
one product. Goals may include characteristics such as:

v" Risk controlled solution offering capital protection (full or partial), customized
to the investor’s needs

v’ Access and exposure to various markets and asset classes (equities, debt,
currencies, commodities, indices) enabling portfolio diversification and better
performance (risk/reward).

v Hedging of currency risk.
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AVOIDING CONFLICT OF INTERESTS

There are many advantages of using tailor made structured products offered by an
independent third party, other than the issuing bank that have interest in the products
or by a brokerage firm having incentives derived from its distribution.

Many family offices and high net worth individuals choose to use a buy side specialist
who has its fiduciary with the investor rather than with the bank.

MAIN ADVANTAGES AND TOOLS FOR
SUCCESS

Engineering of such products requires special expertise, understanding various
domains on investment and relationship with prime banks. Such qualities may be
utilizes in advising banks, investment funds, family offices and high net worth
individuals.

Products are tailor made in all and any aspect, such as: domain of investment
(equities, bonds, commodities, currencies, indices and so on), investment horizon
(term of product), full or partial equity protection, level of participation in basic asset
performance (partial, full, or enhanced) and choice of issuing bank.

Tailor made structured products also have the potential of saving in banking
distribution fees (up to 100% saving).

Other useful features of the service are the ability to purchase the product from any
bank account the client may use, daily liquidity and ongoing reporting.

Advanced strategies enable also the possibility of having well balanced leveraged
portfolio by usage of product as collateral for credit.

The main advantage of the tailor made structured products services offered by buy
side, rather than sell side player such as a bank or a brokerage firm is having a clear,
simple and fair offering without “small letters” that make big difference to the actual
yield versus expected yield.

The writer, Alon Tal, is a managing partner in
Alpha-TAO Multi Family Office, is a specialist in
making tailor made structured products and serves
as advisor to banks, investment funds, family offices
and high net worth individuals. alon@alpha-tao.com

Disclaimer: The Article may not be considered as investment advice or offering of
financial products. Structured products may contain risk.
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The Ageing VBER - The Deceiving Simplicity Of A Schema

By Dr. Nils Gildhoff

The ageing VBER - the deceiving simplicity
of a schema

The EU Block Exemption Regulation 330/2010
on Vertical Agreements (“VBER”) is still valid
until 31 May 2022. However, when applying the
VBER to vertical agreements in practice, expe-
rience shows that the VBER, in (seemingly)
more and more cases, proves to be too sche-
matic and therefore probably too old to cope
with the challenges nowadays to be faced under
EU and national Competition Law.

It shall not be forgotten that the current VBER
is already based on the experiences made with
its predecessor, the EC Block Exemption Reg-
ulation 2790/1999 on Vertical agreements.
The luring promise of the VBER remains un-
changed: Every vertical agreement falling with-
in its scope (including the satisfaction of the
relevant market share thresholds for the parties
to the vertical agreement) not containing the
hardcore restrictions defined in Art. 4 VBER
and the restrictions contained in Art. 5 VBER
(i.e. essentially excessive non-compete obliga-
tions) shall be exempted from the cartel prohi-
bition of Art. 101 para. 1 TFEU in its entirety.

18 OCTOBER 2016

The conditions for such an exemption from Art.
101 para. 1 TFEU as laid down in the VBER
are very schematic. It goes without saying that
some of those conditions are — depending on
the vertical agreement in question - difficult to
assess in practice (e.g. the question of wheth-
er provisions concerning intellectual property
rights contain restrictions of competition hav-
ing the same object as hardcore restriction laid
down in Art. 4 VBER). Nonetheless, once this
schematic test of the VBER has been satisfied,
the parties of the vertical agreement reach the
safe harbour of a complete exemption from the
cartel prohibition. This might, however, not be
true in all cases. This paper will briefly cover
two examples where the VBER proves to be too
schematic, which - of course - entails signifi-
cant risks for the parties concerned.

LOOKING BEYOND THE WORDING OF
THE VBER

A current example of the VBER proving to be
too schematic is the use of clauses prohibiting
the buyer from selling the contract goods or
services via eBay, Amazon or comparable third
party platforms. When applying Art. 4 (b) (i)
VBER (or Art. 4 (c) VBER in case of a selective
distribution system) to such restrictions, the in-

tuitive conclusion should be: A per se prohibi-
tion for the buyer to sell the products via third
party platforms (i.e. in the internet) is a restric-
tion of passive sales, which is always prohibit-
ed under the VBER. However, when studying
para. 54, sentence 6 of the Guidelines on Ver-
tical Restraints (“Vertical Guidelines”) in more
detail, it seems that a supplier may prohibit the
buyer from using third party platforms - even
per se — for reasons of quality. This view would
then be the final result of the application of the
VBER (and the Vertical Guidelines) to such re-
strictions, exempting them from the cartel pro-
hibition.

However, the German Federal Cartel Office
(“FCO”) currently interprets the VBER and the

Vertical Guidelines differently, stating that its
schematic application would be wrong in case
of a per se prohibition of the use of third party
platforms. The main reason for the FCO’s more
restrictive view in this regard is that it aims at
protecting buyers who want to use the well-
known third party platforms to reach more
customers for the sale of the contract prod-
ucts. Arguably, this aim pursued by the FCO
goes back to the fundamental idea of Art. 4 (b)
VBER, protecting the buyer’s right to sell the
contract products wherever (territory) and to
whomever (customer) he likes. However, when
taking the Vertical Guidelines, para. 54 into ac-
count, the FCO’s view seems to clearly fall out-
side of the scope of the VBER.
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The straight-forward concept of the VBER of exempting
all vertical agreements from the cartel prohibition
generally has to be recognised as a big achievement,
providing a significant amount of legal certainty in the
day-to-day assessment of vertical agreements.

The European Commission’s ongoing sector
inquiry in the eCommerce sector might shed
more light on this question and the need for a
different application of the VBER with regard
to such per se prohibitions regarding the use of
third party platforms.

A second example of the VBER proving to be
too schematic is its relation to horizontal as-
pects of vertical agreements. Art. 2 para. 4
VBER starts with the simple decision that the
VBER does not apply to (vertical) agreements
entered between competing undertakings and
then continues by defining two exceptions from
this rule. For example, the VBER still applies to
situations of dual distribution, i.e. non-recipro-
cal vertical agreements, where the supplier is a
manufacturer and a distributor of goods, while
the buyer is a distributor and not a competing
manufacturer. Provided such a vertical agree-
ment satisfies all conditions laid down in the
VBER, the simple consequence must be that the
exemption from Art. 101 para. 1 TFEU applies
to the vertical agreement in question as a whole.
The Vertical Guidelines support this view by
stating that “any potential impact on the com-
petitive relationship between the manufacturer

20 OCTOBER 2016

and retailer at the retail level is of lesser impor-
tance than the potential impact of the vertical
supply agreement on competition in general at
the manufacturing or retail level” (see Vertical
Guidelines, para. 28 - emphasis added). This
cannot be correct, as the horizontal dimension
of such vertical agreements would then be ig-
nored. Vertical agreements might, for example,
include an information-exchange mechanism
amounting to an infringement of Art. 101 para.
1 TFEU. Therefore, if the vertical agreement
that is to be assessed contains a (more or less)
hidden horizontal cartel, the safe harbour of
the VBER has to be left for a more profound
analysis of such restrictions of competition. The
more recent Guidelines on the applicability of
Article 101 of the Treaty on the Functioning of
the European Union to horizontal co-operation
agreements might then be of more help, even
though the Vertical Guidelines do only refer to
the former in case of vertical agreements con-
cluded between competitors clearly falling out-
side of the VBER’s scope (see Vertical Guide-
lines, para. 27).

Further examples could be provided in this con-
nection, e.g. the protection of the buyer from

active and passive sales by the supplier in a po-
tential dual distribution scenario, which seems
to be covered by the VBER, even though this
could arguably amount to a horizontal market
partitioning by territory or customer group un-
der Art. 101 para. 1 TFEU.

Conclusion

The straight-forward concept of the VBER of
exempting all vertical agreements from the car-
tel prohibition generally has to be recognised
as a big achievement, providing a significant
amount of legal certainty in the day-to-day as-
sessment of vertical agreements. However, even
if all conditions laid down in the VBER are sat-
isfied and the concrete vertical agreement in
question does not contain any hardcore restric-
tions, it might still be necessary to assess the
agreement from a more general competition
law perspective. Such an additional assessment
is not limited to the examples cited above (i.e. a
per se prohibition of sales via third party plat-
forms, information-exchange mechanisms or
protection from active and passive sales by the
supplier in dual distribution scenarios). Look-
ing into the future, it would certainly further

strengthen the reliability of the VBER’ safe
harbour promise, if such cases of uncertainty
are explicitly covered (or covered in more de-
tail) in the successor regime entering into force
after the expiry of the current VBER on 31 May
2022.
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