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Afik & Co. marks 25 years to demise of Rock legend, lead vocalist of the rock band Queen, Freddie Mercury (5 September, 1946 — 24
November. 1991), whom on 23 November, 1991, publicly disclosed his AIDS disease and passed away the next day
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Article: Pauschale (Turn Key) Agreements

MIYI 2'OX TWUNN ,91NTI9 27 T'IY IIRN YWIRD MDA |72 |27 D'NN'W [T 2 NTIN XYI 1NRN
An article by Yaniv Friedhof, Adv. On the issue of a contract between a client and a contractor called a “Pauschale”
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Article: Do You Need the Services of a Family Office?
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An article by Mr. Alon Tal, of Alpha-TAO on services of family offices of various types. .
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Article: Indian Copyrights - Fair Use or Fair Mis-use
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An article by Kirit S. Javali of the law firm Jafa & Javali as to fair use under the Indian copyrights law.
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Running an unlicensed forex platform might lead to limitation on officers and severe fines
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An exclusivity agreement requiring a duel station to purchase only from one supplier is a restrictive trade
arrangement and the agreement is terminated
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Royalties to holder of trademark will be part of the price of the product for customs purposes if the owner
could have prevented the importation into Israel
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Employer must notify employee about tax deduction that was not deducted originally from salary
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When an employee is a partner in a certain project and is not entitled to salary therein a clear distinction need be in
place
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A transaction leaving the rights of the common property attached to an apartment with the seller is invalid
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 8,000 subscribers and includes concise
professional publications on legal and business Israeli related issues of interest to the business community in areas in which the
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Article: Pauschale (Turn Key) Agreements
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An article on the issue of a contract between a client and a contractor called a “Pauschale
agreement”.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a218.pdf
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The article is by attorney Yaniv Friedhof, Adv. of the law office of Afik & Co., Attorneys and
Notary (www.afiklaw.com) whose main practice areas are commercial law, corporate law
and immigration.
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Article: Do You Need the Services of a Family Office?
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Article concerning services of family offices of various types.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/at218.pdf
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The article is by Mr. Alon Tal, of Alpha-TAO (www.alpha-tao.com). Alpha-TAO, with whom
our office cooperates, specializes in providing management and consulting services in
regards to investment activity, including M&A activity and creation of sophisticated tailor
made investment strategies and financial products to corporates and individuals.
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Article: Fair Use or Fair Mis-use in Indian law
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An article on fair use under the Indian copyrights law by Kirit S. Javal ,B.A.; L.L.B of the law
firm Jafa & Javali with whom our office cooperates.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/jj218.pdf
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Corporate, Antitrust and Securities Law Updates
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Running an unlicensed forex platform might lead to limitation on officers and severe fines
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A forex trading company continued to run its trading platform even after the entry into
force of the amendment to the Israeli Securities Act and the Israeli Securities Regulations
requiring a license for trading platform. The company filed an application for a license but
continued to manage the trade room without a license and with knowledge that it is
against the law.

The Enforcement Committee held that the amendment to the law is meant to reduce the
risks of investors in trading with a company that has no supervision of the lIsraeli
Securities Authority. Because the offence was made knowingly and due to the fact that
during this period dozens of transactions took place with material profits to the company
this should be seriously dealt with. Therefore, the CEO and owner may not serve as
officer for two years and financial sanctions were imposed on both him and the company.
The Committee noted that these measures are minor because it is the first time that this
law is enforced and the company chose to repay the investors at an early stage and
admitted the charges as part of the arrangement.
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An exclusivity agreement requiring a duel station to purchase only from one supplier is a restrictive
trade arrangement and the agreement is terminated
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An owner of a fueling station claimed the termination of an agreement dated 1973 with a
fuel supplier under which against financing of the construction of the station the station
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must purchase fuel products exclusively from the fuel supplier for 49 years in a manner
that enables the fuel supplier to arbitrarily set the price by which it sells to the station.

The Court held that a restrictive trade arrangement is an arrangement between two
businesses under which one at least restricts itself in a manner that may prevent or limit
competition. The fact that the supplier may set the price of sale of fuel products to the
station is not a restrictive trade arrangement because the supplier does not set the price
to the customers of the station. However, the exclusivity provision requiring the station to
purchase and sale in the station only fuels and products of the supplier due to the
restriction on the freedom of action of the station is a limitation on competition. Because it
is a restrictive trade arrangement and the agreement may not be separated to parts, the
whole agreement is terminated.
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Commercial, Intellectual Property and Labor Law Updates
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Royalties to holder of trademark will be part of the price of the product for customs purposes if the
owner could have prevented the importation into Israel
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Importers of fashion products paid consideration for manufacturing of the products and
royalties to owners of the trademarks used in the products. The Tax Authority demanded
customs payment for the full amount - consideration to the manufacturer of the products
and royalties.

The Supreme Court held that customs are paid on the value of the imported goods that
includes both the price paid or payable for the goods, and “expenses and amounts" set by
law, including royalties and license fees relating to the imported goods "that the importer
must pay, directly or indirectly, as a condition of sale of goods in Israel by it". i.e payments
without which it may not be practical to export the goods into Israel from the country in
which they are. In one of the cases discussed in this verdict the copyrights owner dictated
the identity of the manufacturer and how the product will be produced and therefore the
royalties are part of the product price because if the copyright holder controls the
procurement process it can prevent the importer from purchasing the goods if it does not
pay royalties. However, in a second case the copyright holder was involved, but evidence
showed that it could not prevent the importation and therefore the royalties paid are not
included in the product value for customs purposes.
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Employer must notify employee about tax deduction that was not deducted originally from salary
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An asylum seeker filed a claim for social benefits upon termination of employment. The
employee also raised a contention that the employer set-off from his salary, without his
knowledge, debts to the Tax Authority and due to failure of the employer to inform the
employee of such set-off the employee should not bear the debt.

The Court held that despite many failures by the employer, including non-delivery a notice
to the employee on the issue of the set-off, the employee did not prove that he relied on
net wages and pay slips show that employee's hourly wage was gross. The employer did
not continue to grant tax credits to the employee after receiving notice from the Tax
Authority. Under these circumstances, this is not a case where the employer should bear
the employee’s taxes in full, but only half of them in the light of the failures by the
employer.
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When an employee is a partner in a certain project and is not entitled to salary therein a clear
distinction need be in place
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An employee filed a claim for payment of full rights due to disconnection of employer-
employee relationship. The employer argued that it was agreed that the employee will be
a partner in a joint venture of the employer and the employee and for activity will not be an
employee but a partner sharing profits and losses.

The Court held that in case of a dispute as to whether the employee is a partner or an
employee for a certain project the employer need prove that there was a clear distinction
between the status of the employee as an employee and his status as a partner. Here, the
employer did not prove the existence of a partnership that would enable the conclusion
that the employee's work was not carried out as part of his work as an employee of the
employer but as part of the partnership and thus the employee is entitled to payment of
the salary.
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A transaction leaving the rights of the common property attached to an apartment with the seller is
invalid
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An apartment owner claimed that when he sold his apartment the transaction did not include
the apartment’s roof and the building rights attached to it.

The Court held that pursuant to the Israeli Land Law a transfer of a certain part of the
common property rights attached to a particular apartment may be possible if the transfer is
to another apartment, provided that the registration order of the condominium is amended.
A transaction for the sale of an apartment without the rights attached to it has no validity
under law. In the present case the rights were not transferred to another apartment in the
building but the seller argued that he kept the rights, an invalid action and thus the full rights
were transferred to the purchaser.
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Pauschale (Turn Key) Agreements / Yaniv Friedhof, Adv."

In the relationship between a contractor and a client, both parties are undertake a series of risks as
part of the engagement, but try to minimize such risks as much as possible. Generally, the client
wishes to enter into a Pauschale (turn key) agreement and the contractor wishes to work on the
basis of measurement. What are the meaning of these terms?

A Contract between a client and a contractor called a "Measurement Contract”" is a contract
according to which the client pays the contractor pursuant to the actual work made (at the end of
the project or by key stages agrees between the parties). In contrary, a " Pauschale Contract"
(deriving from the German word “Pauschale” meaning: fixed price) is an agreement under which
the contractor estimates, based on its own calculations and measurements, the total cost of the
project and provides to the customer with a total price, embodying all the estimated required
work. In such kind of an agreement the contractor assumes the risk that the project will reach
higher costs than predicted. Using the description of Justice Elyakim Rubinstein: "meaning a
turn-key agreement which is a contract where the customer receives the work in a status which
requires only to "turn the key "and use a product".

Many cases reach the courts with the question whether the extra work carried out by the
contractor is part of the “turn key” contract or whether the extra work is not part of it and entitles
the contractor to additional payment. The Courts held that if the turn-key contract states that the
contractor to reach a particular outcome (for example, construction of a specific facility) then
even where the work was significantly more than predicted the contractor is not entitled to
additional payment. This is also the case where the contractor made additions without notifying
the client in advance and receiving its approval. However, in a situation where the extra work is
required and the contractor demanded additional payment before carrying out the extra work or
the contract stated the pricing of the extra work, the contractor will be entitled to additional
payment.

Hence, there is high importance to the formulation of a turn key contract and particularly to the
definition of the work to be done and what will be deemed extra work and the pricing thereof.
Misdrafting of the agreement may cause the contractor to bear higher unplanned costs or the
contrary situation where the customer finds out at the end of the project that it is expected to pay a
much higher price than excepted due to many "extras" that where not part of the original project
definition

‘Advocate Yaniv Friedhof is an attorney at the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial law, corporate law and immigration. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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Do You Need the Services of a Family Office?

Alon Tal, Managing Partner
Alpha-TAO, Multi Family Office

www.alpha-tao.com

Managing family wealth successfully is a complex task. The mission of a family wealth manager is to execute with
professionalism and care the assignment of protecting and growing a family’s assets for future generations.

Since the 19" century, family offices were professional organizations whose purpose was to manage the financial and
personal affairs of families of wealth. Wealthy families such as Rothschild and Rockefellers established their own
family offices having multiple tasks involving apart from investment management, also legal and administrative
issues. Other families, such as Vanderbilt family, that is considered the one of the richest families in all times, with
fortune estimated in 170 billion US$ (in currant US$), did not manage their fortune wisely, did not plan wealth
transfer between generations of the family and lost their legendary wealth in one generation after it was generated.

TYPES OF FAMILY OFFICES

There are two main type of family office: single-family offices (SFOs) that manage the affairs of one family only and
multi-family offices (MFOs) who provide services to several families. SFO may suit the needs of a family have
fortune of no less than a few hundreds of millions US$ and with multiple branches and generations. MFO, may suit
most high net worth individuals since it enables its clients to enjoy the advantages of professional wealth management
firm having sizable assets under management in access to financial products and offerings as well as sharing resources
and fixed costs.

WHO NEEDS A FAMILY OFFICE?

Everyone certainly needs the services family office provides, but not everyone can afford them. The more assets
under management the complex situation is and naturally the role of a family office becomes more critical and
essential. If your investable assets exceed 5 million US$ you should consider using the services of a family office.

SELECTION OF THE MOST SUITABLE FAMILY OFFICE FOR YOU

A family office can serve many functions concerning business related issues such as investment management and risk
management, personal issues such as succession planning, social responsibility initiatives and family governance and
administrative tasks such as bookkeeping and tax reporting.

The choice of a family office should be taken in light of the needs, the objectives and the circumstances of each
family, knowing that there is no "best" family office but only "most suitable" family office.

CORE SERVICES OF A FAMILY OFFICE

Modern family offices act mainly as wealth management firms and as a coordinator for other professional service
providers. This method allows the family to have holistic attitude to wealth management.

The main mission of a family office, different than regular portfolio manager, is setting and managing holistic
investment policy, based on the family core values and goals that are defined together with the family. Each family
has various needs such as producing of fix income to be distributed among family members, wealth preservation and
growth of fortune for future generations, contribution to family legacy through philanthropy and various other needs
that leads to different consideration for setting asset allocation for each family. The MFO acts as internal chief
investment officer (CIO) while other professional services are outsources to the best service providers in their area.
The main focus of the family office in this case would be on:

1. Planning: the family office collects from the client data and documents necessary to present report of
resources and usage of funds, as basis for development of a comprehensive analysis of the client’s current
estate as well as personal inspirations and financial plans. Based on this information the family office
develops long term plan tailor made for the specific client's needs. Use of funds is based on family core
values. For example, some families allow access to the family's wealth only to family members who meet
certain criteria that are the family's expected norm. This method allows keeping the family's value's over time.
In regards with portfolio management the plan will refer to:
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e Asset allocation;
e Risk management and asset protection;
e Asset selection

Various empiric researches show that essential portion of the performance of investment portfolio is derived from
asset allocation, more than from selection of specific asset composing the portfolio. Planning asset allocation
depends on the investment goals and on the type of investor.

The famous investment manager, James Garland, characterized metaphorically two types of investors as "chicken
farmers" versus "egg farmers". Chicken farmers investors have accumulated wealth that if consumed and spent
shall be sufficient for their needs. They are sensitive to asset prices and to market volatility because they sell these
assets to finance their goals. Equity markets are considered as risky due to the possibility of change in asset
valuation. For example, the S&P stock index suffered decrease in its valuation in 17 of the last 60 years.
Differently, "eggs farmers" investors have accumulated sufficient fortune that enables to fulfil their goals based
on income produced from their assets with no need to sell the assets. In their view, equity markets are heaven.
They are focused on income generation fix income from dividend distribution and interest and they are not
sensitive to shares price volatility. For example, size of dividend distribution from companies included in the S&P
index decreased (on year to year comparison) only in 6 out of the last 60 years. Categorization of the investor in
one of the two groups effects essentially the planning of asset allocation.

Risk management is based on consideration of many factors of the investment portfolio (such as type of
investments and, diversification of the investment portfolio, relationship between the family business and the
separate managed investment portfolio), administrative aspects (usage of various banks) and personal aspects
such as status of citizen / resident in various countries. Clear example is holding Israeli citizenship which is
considered as an insurance policy to Jews worldwide versus not being defined as Israeli resident that enables tax
planning and avoiding tax payments in Israel.

Additional recommendations of the family office, beyond portfolio management, may refer to other aspects

of long term life planning such as:
e Insurance needs;

Estate succession;

Minimization of income and transfer taxes;

Retirement planning tactics;

Business succession plans;

¢ Philanthropy;

2. Implementation of recommendations and execution: the plan approved by the client shall be used as
guideline for the family office while making decisions to invest the assets comprising the portfolio with a
view to achieving the investment objectives. Execution may be done in cooperation with other service
providers such as investment bankers, fund managers and philanthropic foundations. Solid and long lasting
relationship and experience in working with various financial service providers, including global prime banks
are highly important to efficient service provided by a family office. Such relationship allows its clients
access to unique financial offerings. Along with the financial management of the investment portfolio there
are many legal aspects that require planning and affect the efficiency of the implementation of the policy.
Asset allocation may have legal expression by formation of different legal entities and managed accounts
according to different investment instruments or based on separation between family members. Such legal
structure is derived from the characteristics of the family, its core values and goals defined by it.

3. Consolidated Reporting: one of the most important tasks of a family office is preparation of a consolidated
report that shall include all assets under management, in order to present full and detailed view of the
portfolio's status and performance. Such ongoing reporting system enables the family office to efficiently
make strategic decisions on asset allocation and risk management as well as ongoing necessary adjustments.
The aim of the consolidated reporting is to help the client have better and holistic view as well as ongoing
monitoring of the implementation of investment policy and its results.

The writer, Alon Tal, is a managing partner in
Alpha-TAO Multi Family Office.
alon@alpha-tao.com
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The recent landmark decision delivered in the case of

The Chancellor, Masters & Scholars of the University
of Oxford & Ors. Versus Rameshwari Photocopy
Services & Anr., by the Hon’ble Delli High Court, has
amplified the meaning of “Fair Use’ under Section 52
of the Copyright Act, 1957 (Act) in the interest of
public at large. Primarily. Section 52 of the Act deals
with the exceptions to infringement of copyright,
quoted under the section as, ‘Certain acts not to be
infringement of copyright’, based on the pnincipal test
of “Fair Use’. The swit was filed in the year 2012, in the
Hon’ble High Court of Delhi, by leading international
publishers against a small scale photocopier of Delli
University, who was licensed by the University to make
copies of coursepacks for students of Dellu University.
Hon'ble Delli High Court, passed the historical
decision which has revolutionized the Copyright Law,
by widening the interpretation of the term Fair Use m
the interest of public at large or can be rightly said as,
for the greater good of all.

It was alleged by the publishers (Plamtiffs), namely
Oxford Unmiversity Press, Cambndge University Press,
Umited Kmgdom, Cambridge Umiversity Press India
Pvt. Ltd., Taylor & Francis Group. UK. and Taylor &
Francis Books India Pvt. Ltd., that the Defendants
namely, Rameshwar1 Photocopy Service and Umversity
of Delln were infringing the copyright of the Plamtiffs.
It was stated by Plamtiffs. that Rameshwar1 Photocopy
Service (Defendant) was reproducing, photocopying
and distributing the copies of the Plaintiffs copyrighted
work by compiling them mnto course packs on a large
scale, as it was encouraged and recommended by the
University of Delhi (Defendant) to the students instead
of purchasmg legitimate copies of the Plantiffs
publications. On the other hand, the Defendants
contended that no act of infringement of copyright was
made on their part and stated that the activities carried
out for the purpose of education was within the purview
of Fair Use as laid under of Section 52 of the Act.

The soul of the copyright law is based in the interest of
public, as i1t primarily deals with the general benefits
that the public derives from the labour of the authors.
The Act was introduced to provide an mmpetus to
promote creativity and the application of intellect,
which thereby would aid m the development of the
economy. The protection granted to the work of
intellect in the form of Copyright, acts a reward for the
Copyright holder for investing his/her time, effort and
money 1in the creation of the work. Therefore, the
protection of copyright mcentive to authors was given
in order to promote more intellectual work, which will
thereby be beneficial for the society.

The wisely opinionated decision m this case listed with
the Hon’ble Dellu High Court has upheld this concept
of copyright by augmenting the realm of the term ‘Fair
Use’ in the interest of public. Fair use of hiterary work
for the purpose of educational institutions 1s not an
infringement of the copyright possessed by an author.
As laid down 1n the Act, everyone 15 entitled to make

Jafa & Javali, Advocates, November 2016

use of a copyrighted work, on the premuse that it does
not amount to an infringement of the copyright.
Reproduction of the copyrighted work should be less
than a substantial part of the copyrighted work for 1t to
be within the parameter of the hmuits of fair use laid
down under Section 52 of the Act. Simultaneously, the
legal guidelines must provide utility to the public for
whom the law 1s formulated Thus, the term Fair Use,
can be said to be advocated in the interest of the society
than that for the author and this milestone decision has
highlighted this aspect of the law of Copyright that is
elucidated in the interest of the society.

Commercial explotation of copyright work amounts to
infringement. therefore for it to be within the ambit of
Fair Use, there must be true understanding of the term
Fair Use. Fair use acts a limitation and an exception to
the exclusive right of ownership granted to the creative
owner of the copyrighted work. The scope of the term
Fair Use m the copyrighted work 15 only linuted to the
extent that it does not dinunish the wvalue of the
copyrighted work and 1t does not appropriate the labour
of the author to a substantial extent. The Hon’ble
Court’s appreciative decision has proportionately
balanced the interests of the copyright holders and the
students by progressively interpreting the term Fair
Use. Thus radical shift has appropnately been made m
interest of learning, which is the true essence of the
Copynight Law.

Tt 1s stated under Section 52(1)(1) of the Act, that the
reproduction of any work by a teacher or a pupil in the
course of instruction; or as part of the questions to be
answered in an exanunation; or in answers fo such
questions will not constitute as an infringement of
copyright. The court accepted this contention of the
defendants and stated that, “The legisiarors have found
reproduction of the copyrighted work in the course of
instruction ro be justified for the purpose of teaching
and to be not unreasonably prejudicing the legitimate
interest of the author. It is not for this Cowrt to impose
its own wisdom as to whar is justified or whar is
unreasonable, to expand or restrict what the legislators
have deemed fit. The legislature is not found to have
imposed any limitation on the extent of reproduction.
Once the legisiature which under our Constitution and
under the internafional covenants aforesaid was
entrusted to while making law in relation to copyright
take a call on what is justified for the purpose of
teaching and what will wnreasonably prejudice the
legitimate interest of the author has not imposed any
such limitation, this Court cannot impose the same.”
Further, the judge stated, “.....unreasonable prejudice
to the legitimate interest of the author cannot form the
bedrock for this Court to interpret the Copyright Act of
this counmry.” Based on this the court decided that the
actions of the defendants did not amount to
infringement of copyright of the plaintiffs, therefore, no
trial was required and the swit was accordngly
disnussed.
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