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Afik & Co. segna la data di nascita di scultore e architetto italiano Giovanni Lorenzo Bernini (7 Dicembre 1598 - 28 Novembre 1680),
uno dei maggiori artisti del barocco italiano
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Afik & Co. marks the birth date of Italian sculptor and architect Giovanni Lorenzo Bernini (7 December 1598 — 28 November 1680),
one of the major Italian Baroque artists
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An article by Shira Zaken Porat, Adv. On the principle of the public nature of the legal process
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Filing a lawsuit despite an explicit clause in a share transfer agreement will cause of cancelation the agreement and
return of the shares
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Employment of employees without financial ability of the corporation may result in personal liability of the
shareholder of the company
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Upon showing of trade secret of a company one may under certain circumstances even receive an order
against a private G-Mail account of an employee
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Publication of photograph without credit to the photographer is infringement of the moral right of its creator
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A Court verdict regarding of a municipal debt payment that was granted 20 years ago because lack of
defense should not be canceled
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In TAMA 38 projects the majority may impose on the minority the actual execution as well as the way of
execution
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com).

Afik News is disseminated every second week to an audience of approximately 8,600 subscribers and includes concise
professional publications on legal and business Israeli related issues of interest to the business community in areas in which the
Afik & Co. firm deals. For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please
remove from mailing list" or "Please add me to the mailing list." The Afik News bulletin is copyrighted but may be freely transferred
provided it is sent as a whole and without any changes. Nothing contained in the Afik News may be treated as a legal advice.
Please contact Afik & Co. for a specific advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: Public Hearing and Trade Secrets
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An article on the issue of the principle of the public nature of the legal process.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a219.pdf
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The article is by Shira Zaken Porat, Adv. of the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are international transactions, mergers and
acquisitions, corporate law, labor law and litigation.
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Filing a lawsuit despite an explicit clause in a share transfer agreement will cause of cancelation the
agreement and return of the shares
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A shareholder sold his shares to a business man via a company in his control and the
agreement contained not only a waiver of claims but a specific provision prohibiting filing
of claims. Nine years later the company filed a lawsuit against the seller.

The Court held that filing a lawsuit by a company knowingly in violation of an explicit
clause, signed by its shareholder is an action in bad faith, abuse of corporate veil and is
grounds for piercing the corporate veil. The lawsuit was filed knowingly in order to deter
the seller from competing with the company and is a breach of an undertaking which
entitles the termination of the agreement. The Court obliged the parties to make mutual
restitution although long time passed from the date the shares were purchased and
although the company has become a successful chain since then.
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Employment of employees without financial ability of the corporation may result in personal liability
of the shareholder of the company
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An Eritrea citizen was employed as a dishwasher in a Kosher café in Israel and
demanded his rights as an employee not only from the company but also from one who
served as a director and shareholder in it. Among other rights it was demanded payment
for the Jewish holiday days in which the employee did not work despite the fact that he is
Christian and therefore such days are not holidays for him.

The Court held that, after three months of employment an employee is entitled to payment
for holidays and in the case of an hourly employee this applies if her is not absent on the
day before the holiday and the day after. In circumstances where the employee worked
regularly in accordance with the working arrangement established by the employer, a
presumption is made that he is entitled to holidays payment and the burden of proof that
he was absent from work the days adjacent to the holiday without the consent of the
employer is on the employer. In this case the employer did not present reports showing
absence before and after the holiday and therefore the employee is entitled to full
payment.

As to lifting of the corporate veil, the duty of good faith requires the employer to adjust the
employment to accommodate the company's financial capacity. Lack of financial capacity
may be grounds for imposing personal liability on the owners of the company that
employed the employees. Non payment of the employee's social rights alone is not
grounds for piercing the veil and because in this case it was not proven any fraud, mixing
of properties or misuse of the corporate veil by taking an unreasonable risk as to its ability
to pay its debts the case against the owner and director was dismissed.
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Upon showing of trade secret of a company one may under certain circumstances even receive an
order against a private G-Mail account of an employee
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A company had a real suspicion that a former employee took trade secrets, immediately
prior to his hearing before dismissal. The company moved the Court for an order of
receivership of the employee personal G-Mail electronic mailbox at his home, known as
"Anton Piller".

The Regional Labor Court ordered the seizure of the private G-Mail account (including
seizure of the private computer and smart phone of the employee, escorted by a
computer investigator and a police force, and including change of the password of the G-
Mail account to enable the seizure) after holding that the company showed existence of a
trade secret. Additionally, the Court rejected claims of the employee of violation of privacy,
as the employee collaborated with the receiver and raised the arguments only in
retrospect. A motion to appeal to the National Labor Court was rejected.

For full disclosure, the office of Afik & Co., attorneys Shira Porat Zaken and Yair Aloni,
represented the company.
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Publication of photograph without credit to the photographer is infringement of the moral right of its
creator
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Media organizations published two photographs without giving credit to the photographer.
The photographer sued arguing copyright infringement.

The Court held that it is the moral rights of the photographer to have his name related to
the work. One must not recognize the use of a work without giving credit as a fair use. In
the present case the media organizations violated this right of the photographer by
publishing the photos without mentioning his name and there is no defense in such
matter. A major media entity has an increased obligation to maintain copyrights and moral
rights of creators and anyhow they could have relatively easily trace the identity of the
photographer.
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20 years ago a Court verdict was granted in lack of defense for failure to pay municipal
taxes. 20 years later after the Court ruling the defendant filed a motion to Court and
requested that the verdict that was given 20 years earlier is to be canceled on the grounds
that he never received the lawsuit and did not know what and why the claim was filed
against him.

The Court held when it comes to motion for cancellation of judgment it is necessary to
determine whether a defect was occurred at the time of the judgment and also consider
the reason for the absence of the defendant on the one hand, and the defense chance on
the other hand.

In the present case, the Court held that the defendant's motion to cancel the judgment is
to be dismissed due serious failures. It was proven that the defendant was aware of the
existence of legal proceedings in his case almost two decades, but chose not to defend
himself. He also did not filed a motion for the cancellation of a judgment ruling shortly
after the date of its issue, or any time close to the execution warning the he have
received.
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When it comes to TAMA 38 project not only that the majority can impose the actual execution, but
also the way of execution
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An apartment owner in a condominium opposed the execution of TAMA 38 project of
strengthening the building. The Cooperative Housing Inspector accepted the majority’s
motion and confirmed the execution of the works as well as ordered that the majority’s
lawyer will be authorized to sign all documents required for implementation of the works.
The Court dismissed the appeal filed by the minority and held that the majority of the
owners may force the minority in a condominium not only to the actual the execution but
also as to the manner of execution of the work, because this power is essential for the
implementation and fulfillment of purpose of the buildings strengthening law.
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Public Hearing and Trade Secrets / Shira Zaken Porat, Adyv. *

The public nature of the legal process is part of the foundations of the legal system practiced in
Israel. However, sometimes the publicity may cause damage to a party and the mere threat of
public proceeding may constitute a real risk that may induce payment. In other cases, one of the
parties may want the publicity in order to clear his name after it was jeopardized. In addition,
sometimes the public nature of the procedure may deter a party from filing certain materials in order
to prevent exposure of trade secrets.

The Israeli Judiciary Basic Law anchors the principle of the public nature of the legal process and
the Israeli Courts Act stipulates accordingly that the Court shall sit in public. However, if required,
at a certain closed list of cases the Court may discuss the case behind closed doors.

In a case recently discussed at the National Labor Court an employee filed a lawsuit against the
employer, a commercial company. At the same time, the company filed a counterclaim for various
grounds, including breach of contract and misappropriation of trade secrets. After a judgment was
given in favor of the employee the employee discovered that the holding clearing his name was not
published. The Court held that the company did not raise the burden of proof to show that it was
one of the exceptional cases justifying a gag order and therefore ordered the publication of the
verdict and the names of the litigants. The Court also rejected the company's argument that had it
known that the verdict will be published it would have chosen a different strategy in managing the
case in order to prevent trade secrets being published. The Court held that the strategy chosen did
not reveal any trade secrets and regardless, caselaw teaches that false expectations of non-disclosure
does not constitute grounds for a gag order.

Sometimes, in order to manage a claim, a company is required to disclose materials that constitute
trade secrets. In such cases, the Court may order a closed-quarters hearing. However, is not always
possible to anticipate the Court's decision in such a motion. Therefore, when managing a claim that
requires disclosure of confidential material one need to take into account the risk of exposure in
case that a motion to hear the case in closed quarters is rejected. For example, in a case where a
client of our firm filed for cancellation of a tender winning, upon discovering that it is not possible
to receive a cease and desist order to prevent the consummation of the winning, the client decided
to withdraw the lawsuit rather than bring it to a path of monetary claim in respect of damages, just
to avoid having to disclose pricing data - confidential information of the client.

Moreover, proceedings relating to privacy or defamation are public procedures and without a
decision on closed-quarters hearing the plaintiff might find itself in a position that it won the case
but caused a larger dissemination of the defaming or private data.

In conclusion, the public nature of proceedings is likely to be an important consideration in the
management of legal proceedings, whether as plaintiff or defendant, and should be considered
carefully as part of the strategic planning of the case.
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