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Article: The agreed arbitrator refuses to accept the nomination. What to do?
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An article by Yair Aloni, Adv. on the legal implications in appointing a specific arbitrator.
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Options granted for services before 1.1.2003 will be taxed as a yielding income
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Change in the investment policy of a public company must be immediately reported to the Israeli Securities Authority
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Granting quantity discounts in advance as a loan to be repaid if sale goals are not met is not a restrictive trade
agreement
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A trustee in bankruptcy may ignore a verdict obtained under fraud, conspiracy or undue process
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A foreign judgment will be enforceable in Israel if was given under due process
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A municipality may impose a lien on all real estate of a debtor even if they are not the source of the debt
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of approximately 9,100 subscribers and includes concise professional data on
legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing
list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing
contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice with any legal issue
you may have.

For previous Afik News publication see http://www.afiklaw.com .
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Article: The agreed arbitrator refuses to accept the nomination. What to do?
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An article on the legal implications in appointing a specific arbitrator in an arbitration
agreement.
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The article may be found in the following link:

http://www.afiklaw.com/files/articles/a224.pdf
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The article is by attorney Yair Aloni, Adv. of the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial and civil law, including real
estate, legal advice to purchasers and sellers and negotiations of purchase and sale
transactions and administrative law.
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Corporate, Antitrust and Securities Law Updates
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Options granted for services before 1.1.2003 will be taxed as a yielding income
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A director in a Company received non-traded options in exchange for his services. Upon
exercise of the option they were taxed as a yielding income rather than capital gains.

The Court held that between a director (whether a professional director or a regular
director) and the company exist relationship of granting and receiving services. Therefore,
director's income (or options) received for his services is a yielding income that is to be
taxed as a yielding income as long as the issuance was prior to 01.01.2003, i.e. before
the change in section 102 of the lIsraeli Tax Ordinance that today enable a choice
between a yielding income path or a capital gains path. Thus, the director will be taxed
for the options as a yielding income and not as capital gains.
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Change in the investment policy of a public company must be immediately reported to the Israeli
Securities Authority
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A group of investors filed a class action against a public company and its officers for
damage incurred due to breach of regulatory disclosure obligations when the company
decided to deviate from its published investment policy without due report to the Israeli
Securities Authority.
The Court accepted the motion in part and held that public companies and their decision-
making officers owe a wide disclosure obligations on any event that may have a material
impact on the corporation's business and its risk exposure. Extraordinary events that are
outside the company's usual course of business or ordinary risk must be immediately
reported due to the significant and immediate implications that such events may have on
the price of the securities of the corporation. Change of corporate investment policy is an
event that requires immediate reporting.
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Commercial, Intellectual Property and Labor Law Updates
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Granting quantity discounts in advance as a loan to be repaid if sale goals are not met is not a
restrictive trade agreement
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A distributor of drinks had a restaurant owner sign an agreement under which he receives
quantity discounts where such discounts are granted in advance as a loan to be repaid
only if the sale goals are not me. Against the loan the owner signed a debenture. When
the distributor tried to collect on the debenture the owner argued, inter alia, that it is a
restrictive trade agreement meant to prevent him from selling products of the competitors.
The Court accepted the claim and rejected the argument that this is an illegal restrictive
trade agreement. The obligation of the restaurant is to stand up to sales goals and not
reaching such goals will result in payment of funds but this is not an exclusivity provision
and there is no prohibition on the client standing up to the sales goals while concurrently
selling products of competitors.
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A trustee in bankruptcy may ignore a verdict obtained under fraud, conspiracy or undue process
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A Court validated a settlement agreement between a debtor and a creditor. About sixteen
years later, when a trustee in liquidation of the debtor recognized such verdict, the debtor
argued that the creditor was represented by the wife of another judge at the same Court
the verdict was given.

The Supreme Court dismissed the claim and held that although the relationship between
the judge and one of the parties or their representors may justifies the use of the trustee’s
authority to ignore a verdict, in this case there was no justification to do so, both because
the debtor did not bring forward any proof of actual existence of a conspiracy against him
and because of the considerable delay in raising this argument without any good reason,
especially as the verdict was given by agreement of the debtor himself, while he was
represented in the proceedings, and when the fact of the family’s relationship between the
creditor's attorney and the judge's colleague was known to all.
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A foreign judgment will be enforceable in Israel if was given under due process
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A person received in French an ex-parte Court verdict and moved the Court for
enforcement in Israel. The defendant argued that he did not know about the filing of the
claim and thus it should not be enforceable in Israel.

The Court held that in order to determine whether a judgment is enforceable in Israel one
need examine whether the defendant received due process. The proper way to cancel a
verdict is to move the Court that gave the verdict in a motion to revoke it. Because proof
of service of process to defendant's family member it was determined that defendant had
knowledge of the filing of the claim and thus the French judgment is enforceable in Israel.
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A municipality may impose a lien on all real estate of a debtor even if they are not the source of the
debt
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A municipality imposed a lien on real estate assets belonging to a debtor due to city tax debt.

The Supreme Court accepted the appeal and held that the Tax Collection Ordinance

empowers a municipality to impose a lien on assets of a debtor of city tax. The statutory

language and its purpose enable imposition of a lien also on assets that are not the source
of the debt.
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The agreed arbitrator refuses to accept the nomination. What to do? / Yair Aloni, Adv. *

Parties to an agreement agree that a specific person is to serve as an arbitrator in any
future disputes between them. Upon a conflict, the parties turn to such person, but he
refuses to take upon himself the position. By refusing to serve as an arbitrator has the
arbitration clause expired?

An arbitration agreement is a written agreement determining that existing or future
dispute will be resolved in arbitration proceeding, whether the agreed arbitrator is
named in the agreement or not. The Israeli Arbitration Law states that if the position
of an arbitrator has been vacated, whether due to resignation, death or dismissal, the
Court may appoint a substitute arbitrator absent "other intention" implied from the
arbitration agreement.

In a particular case in which the parties agreed on a specific person to serve as the
"exclusive arbitrator in any dispute between the parties" the Court held that becuase
the parties expressly named the arbitrator and reffered to it as an "exclusive
arbitrator,” if the arbitrator refuses the nomination one may not appoint another
arbitrator .

By contrast, in many cases parties do not agree on a specific person to serve as an
"exclusive arbitrator” or that non-acceptance of the appointment or a failure to serve
as an arbitrator for any reason will inevitably lead to the expiration of the arbitration
agreement. In such case the Court is to interpret the original intention of the parties.

For example, in a case where the parties specificlly named the agreed arbitrator the
Court held that the mere fact that the parties stated the arbitrator’s name does not, by
itself, mean that they intended to appoint that, and only that, specific arbitrator. The
Court held that if the original intent of the parties was that an arbitrator's refusal will
lead to expiration of the arbitration agreement, they had to explicitly so write .

The parties may expressly intend to a particular arbitrator. For example, if the
arbitrator has unique characteristics that are important to the parties more than the
actual arbitration proceeding. However, because the Court's tendency when it comes
to arbitration agreements is to enforce the agreement between the parties it will be
difficult to convince the Court that the arbitration agreement expired.

Because the parties often chooses arbitration over Court usually there are good
reasons for this (for example, relatively quick proceedings, the ability to conduct
proceedings in language other than Hebrew or the intest to choose a person with
expertise in business instead of a judge who does not have the practical experience in
that field), it is important to take preventive measures and, as any agreement, it is
important to consult with a lawyer specializing in the field prior to signing an
agreement that includes an arbitration clause, to avoid future unwanted situations.

* Yair Aloni is a senior associate at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil
law, including real estate, legal advice to purchasers and sellers and negotiations of purchase and sale transactions. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-

6093609 or at the e-mail: afiklaw@afiklaw.com
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