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Afik & Co. marks the birth date of Victoria (24 May, 1819 — 22 January, 1901), queen of the United Kingdom of Great Britain and Ireland
from 20 June 1837 until her death.
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Article: Disclosure duties upon sale of used vehicles
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An article on the disclosure obligation applicable to merchants selling used vehicles by Omri Barkan, Adv. of Afik & Co.
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A control holder of a public company may not personally remunerate office holders
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A liquidator of a company does not have the right to receive reports filed with the Antitrust Authority
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The default is that a director who serve only as a director in the company will not be treated as a employee
of the company
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In order to receive compensation due to infringement of a trademark damage need be proven
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A Foreign employee may not change his occupation without changing the permit while the permit is still valid

TI0N2 NDTY 2V 17 YTINW ANXY7 DA IN'7'09%7 DNNAY? 717 T>ONna gnnwn 2w 2% nim Yoin .a
[NN% D'TI0N ;N2TY D 7Y 17 YTINW INKT7 DA 710N qNNwn NI7097 nna? 719y omnn DI rvnl X' o7nn
.DN7 Yann |'T 709 7w yIx'a 1d0y7 aIm X7 o'y
Lack of good faith of a tender participant may cause the disqualification even after such participant was declared the
winner of the tender
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A lessor is not entitled to compensation from the lessee for demolition of an illegally built pergola
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of approximately 9,100 subscribers and includes concise professional data on
legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from mailing
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contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice with any legal issue
you may have.
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Article: Disclosure duties upon sale of used vehicles
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An article on the disclosure obligation applicable to merchants selling used vehicles.
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The article in Hebrew and English may be found in the following link:

http://www.afiklaw.com/files/articles/a231.pdf
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The article is by attorney Omri Barkan, Adv. of the law office of Afik & Co., Attorneys and
Notary (www.afiklaw.com) whose main practice areas are commercial law, corporate law
and immigration.
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Corporate, Antitrust and Securities Law Updates
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A public company did not approve special remuneration for office holders for a specific
move in which the control holders had a personal interest and the control holders
obligated to personally pay bonus to the office holders. A shareholder filed a motion for a
derivative claim on behalf of the company.

The Court held that the law sets how remuneration of office holders is to be approved and
one cannot circumvent such rules by private payment by the control holders. A covenant
to pay a contingent remuneration by a control holder to an office holder for success of a
move that is not yet finalized, outside of the remuneration policy approved by the
company is problematic, damages the purity of the discretion of the office holder and
cannot not be allowed, even if it is for the benefit of the company and all its shareholders,
but certainly where the purpose of it is to promote a transaction in which the control holder
has a personal interest. Because the office holders hold a duty of loyalty to the company,
any benefit received as a result of their position is held by them in a constructive trust for
the company and belongs to the company, just as were the case where an office holder
received a bribe. Thus, the Court ordered the office holders and the control holders,
jointly and severally, to transfer the office holders bonuses amount to the company.
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A liquidator does not have the right to receive reports filed with the Antitrust Authority
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A company liquidator demanded to receive reports filed with the Antitrust Authority.

The Court held that that when an officer of the Court in case of liquidation requests
documents usually the Court will enable this in order to facilitate discovery and
investigation but the right of the liquidator will be limited by other protected rights and
interests, such as the right of third party to privacy and bank secrecy. This is also the
case in reports filed with the Antitrust Authority that the liquidator has no right to receive.
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The default is that a director who serve only as a director in the company will not be treated as a
employee of the company
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A director and a controlling shareholder of the company filed a claim asking the court to
recognize him as an employee of the company and to grant him all the rights to which he
is entitled to as an employee, for the services he provided to the company as a director.
The court held that in order to determine the nature of the relations between the parties
and to determine whether labor relations existed between them, it is not sufficient to
determine the agreements between the parties. Also, a director acting only as part of his
position on the board, and even if he receives any compensation for that service, is not
considered as an employee of the company. Since in this case the director failed to prove
by the combined test that there are indicators that he is an employee of the company
(since this was not his only job, since he did not have an office in the company, and many
other indicators), the court rejected the claim.
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In order to receive compensation due to infringement of a trademark damage need be proven
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A company claimed that another is selling counterfeit products and is misleading the
public and that this is also breaching its registered trademark. Thus, the company
demanded compensation under both the Trademark Ordinance and the tort of passing off.
The Court held that sale of a product bearing the name of the protected trademark not by
the producing company constitutes an infringement of the trademark. It also constitutes a
tort of passing off. In order to prove the tort, the existence of a reputation of the product
must be proven and also one must show that there is reasonable concern that the public
will be misled. However, a condition for compensation for trademark infringement is proof
of the existence of damage. Because the plaintiff failed to prove the existence of
significant damage and did not bring forth any consumer testimonies that distinguish
between the two products (the original and the forged), the Court accepted the claim but
ordered a relatively low compensation.
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A Foreigh employee may not change his occupation without changing the permit while the permit is
still valid
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A Chinese citizen received a permit to stay in Israel and work as a chef. After the permit
expired, the employee remained in Israel illegally, worked as a construction worker and at
the same time attempted to arrange a permit as such. The employee was caught by the
Immigration Authority and was demanded to leave the country immediately. The Court
held that a foreign employee is entitled to work only in the industry for which the employee
came to Israel. An employee is not entitled to work in any industry is not stated in the
permit and may not move to change the field of work after the permit expired and after
moving to a different industry without permit and thus the Population and Immigration
Authority may order the deportation of the employee from Israel.

TION2 DTV 7 17 yTIaw ANX? DA IN'7'097 DNAY 719 TONa gnnwn v 2% nin Yoin.a
Lack of good faith of a tender participant may cause the disqualification even after such participant
was declared the winner of the tender
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A company won a tender for services but later it was suspected of price fixing and the
tender committee cancelled the win. The company moved the Court against such
resolution and also requested that it will not enter into effect until a Court verdict.

The Court held that the principal of good faith and the tender laws bring to the conclusion
that a participant who deviated from its obligations or acted in bad faith will lose its
winning at any stage of the tender. The Supreme Court rejected a motion to hold the
entry into effect of the resolution and held that in a tender for services the non-grant of a
temporary order does not create an irrevocable situation that may not be reprimanded and
because the participant may file a monetary claim for damages if it wins the legal
proceedings it is not customary to hold a verdict.
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Real Estate Updates
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A lessor is not entitled to compensation from the lessee for demolition of an illegally built pergola
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A lessee of a commercial property demolished, prior to evacuation of the property, an
illegally built pergola that was erected many years before. The lessor claimed that the
purpose of the demolition was to prevent leasing the property to a competitor of the
lessee and that the lessee did not have the right to demolish the pergola that belonged to
the lessor and the lessor was entitled to have his day with the authorities on the question
of whether it should be demolished.

The Court held, that an owner of a property is not entitled to shut his eyes in the face of
clear violations of the zoning law that are being conducted on the property. Legal policy
should encourage the demolition of illegal structures and deny the possibility of receiving
compensation for their very establishment. Even if an agreement sets that investments
made in the rented property, including the pergola, will remain for the use of the lessor at
the end of the lease, the Court will not enforce an obligation meant to "launder" illegal
building.
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Disclosure duties upon sale of used vehicles / Omri Barkan, Adv.

The sale of the used vehicle’s market is one of the markets in which the seller, especially one who
is a car merchant, has a great advantage on the purchaser who is unable to easily discover what is
“under the hood.” Moreover, a person purchasing a vehicle from a merchant (such as a car dealer
or a leasing company) usually does not take the vehicle for a professional inspection. Therefore,
the legislator imposed strict restrictions applicable to car dealers and set sanctions in case such
rules are not implemented at sale transactions of used vehicles.

As part of the legal requirements, a sale of a used car must be executed (a) by a written contract,
where (b) the seller attaches a "due diligence form" to include accurate details on the identity of
the seller, the identity of the vehicle owner, number of previous owners, damage, accidents,
mileage and more. Finally, (c) the purchaser must sign the form and confirm that the details were
brought to his attention. Failure to comply with the rules may lead to a fine of up to ILS 204,000
imposed on the seller and the Courts made it clear that failure to comply with the law may also
entitle the purchaser to compensation.

In one case brought before the Court, a company that deals in vehicle "trade-in" transactions
argued that the vehicle was not its and it merely acted for the seller and therefore it was unaware
of the defects in the car and not only that the due diligence form was signed by the purchaser
(although it turned out that the details were incorrect), the purchaser also signed a release
declaring that the seller is not responsible for the condition of the vehicle and serves only as a
middleman in the transaction between the seller of the vehicle and the purchaser. The Court
ordered the company to compensate the purchaser and clarified that even having the customer
sign a release does not exempt the merchant from liability.

It is important to note that not only the information on the due diligence form required by law is
required for disclosure. The law creates a minimum threshold for proper disclosure to a vehicle
purchaser but there may be other material details that require disclosure, especially when such
affect the price of the vehicle. For example, the fact that a vehicle was previously owned by a
company (as opposed to ownership by an individual) will have a material effect on its price,
although this detail is not specifically required to be disclosed in the due diligence disclosure
form required by law. Nevertheless, good faith and the ordinary disclosure obligations under
contract laws will apply and require the disclosure of such details. Moreover, caselaw (even if
not caselaw regarding the vehicle industry) teaches that unintentional disclosure of material
information (including information that the seller himself was unaware of) may be considered
fraud. It is reasonable to assume that when the selling party is a merchant, the Court will tend to
determine that it had to research such details before providing misleading information to the
purchaser. In any case, it is certainly advisable to consult with an attorney specializing in the
vehicles industry in order to prevent criminal or civil liability.

"Advocate Omri Barkan is an attorney at the law office of Afik & Co., Attorneys and Notary
(www.afiklaw.com) whose main practice areas are commercial law, corporate law and immigration. Nothing
herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional
details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com

A

www.afiklaw.com I0M PT I MV PION / [ | | \ Afik & Co., Attorneys and Notary



	n231
	a231

