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Afik & Co. marks the 109th anniversary of the founding of the city of Tel Aviv by the land lottery event
of the establishment of Ahuzat Bayit (April 11, 1909)

7'w 70 / 12WN NI 210 KNI DITR 72T WaID mawd nkn .1
Article: When a Bank Meets a Red Flag and Settles the Account with You/ Tal Schiller
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An article on the relationship between a customer and the bank and in which situations the bank can
unilaterally close the account to the customer, by Tal Schiller, an intern at the law office of Afik & Co.,

whose main practice areas are corporate law, commercial law and commercial litigation. The article in English
may be found at the link: http://www.afiklaw.com/articles/a254
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Article: Post-mortem of shipping company — the GSS debacle / Nathan Cecil and Rebecca
Niumeitolu, Adv.
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An article on the collapse of GSS international shipping company, by Nathan Cecil, partner and Rebecca
Niumeitolu, Adv., of the Australian law firm of Holding Redlich with whom we work closely on IPO’s in the
Australian market. The article in English may be found at the link:_http://www.afiklaw.com/articles/hr254
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Corporate, Antitrust and Securities Law Update
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A shareholder who undertook to pay a company debt may endorse to their account company
cheques. Read more at: http://www.afiklaw.com/updates/7101
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Failure to sign an amended Founders Agreement does not damage its validity unless the non-
signature was intentional. Read more at: http:/www.afiklaw.com/updates/7103
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One who participated in an arbitration may not later contest the power of the arbitrator. Read
more at: http://www.afiklaw.com/updates/7105
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A “back to back” clause will not apply when the non-payment to the main contractor is not
related to the sub-contractor. Read more at: http://www.afiklaw.com/updates/7107
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A protected tenant may be entitled to compensation as a condition for evacuation even if in
breach of agreement. Read more at: http:/www.afiklaw.com/updates/7109
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As long as a winner of a tender did not fulfil all tender conditions the agreement with it does not
materialize and the tender process does not end. Read more at: http://www.afiklaw.com/updates/7111
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News
is disseminated every second week to an audience of approximately 9,900 subscribers and includes concise professional
data on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co.
firm deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove
from mailing list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes.
Nothing contained in the Afik News may be treated as a legal advice. Please contact Afik & Co. for a specific advice with
any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com.
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Article: When a Bank Meets a Red Flag and Settles the Account with You/ Tal Schiller
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An article on the relationship between a customer and the bank and in which situations the bank
can unilaterally close the account to the customer, by Tal Schiller, an intern at the law office of
Afik & Co. (www.afiklaw.com), whose main practice areas are corporate law, commercial law
and commercial litigation. The article in English may be found at the link: http://www.afiklaw.com/articles/a254
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Article: Post-mortem of shipping company — the GSS debacle/Nathan Cecil and Rebecca Niumeitolu, Adv.
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An article on the collapse of GSS international shipping company, by Nathan Cecil, partner and
Rebecca Niumeitolu, Adv., of the Australian law firm of Holding Redlich with whom we work
closely on IPO’s in the Australian market. Holding Redlich is a leading Australian law firm with
a team of 55 experienced partners and over 120 lawyers from across the east coast of Australia
with offices in Melbourne, Sydney, Brisbane and Cairns .

The Corporate & Commercial team at Holding Redlich, deals with M&A transactions and public
offerings of companies in Australia, is headed by partner Harry Kingsley, with close to 20 years
of eXperienCS. The article in English may be found at the link: http://www.afiklaw.com/articles/hr254
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A shareholder who undertook to pay a company debt may endorse to their account
company cheques
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Employees demanded that shareholders of a liquidated company be personally liable for
payment of social benefits because the shareholders endorsed to their account cheques of
the company to the shareholders' accounts before the full liability of the company is paid to
the employees.

The Court rejected the claim and held that the shareholders acted to the benefit of the
company when they financed from their private sources payment of debt accrued to the
company in its bank account so that the debt will not accrue interest. The debt to the bank
was backed by a fixed charge and thus had priority over the company's debt to the




employees. Therefore, fraudulent intent cannot be attributed to the shareholders' action to
endorse the cheques to their own account, because no personal profit was generated as a
result of this action. Moreover, even had the shareholders not endorse the cheques to their
accounts, the company would not have been able to pay the debt to the employees and
therefore there is no linkage between the damage caused to the employees and the
cheques that were endorsed into the shareholders' accounts.
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Failure to sign an amended Founders Agreement does not damage its validity unless
the non-signature was intentional
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A group of friends set up a joint venture to locate turbulences during flight. The signed
founders agreement set that the application will be based on software developed by one of
the entrepreneurs, but the company is granted unrestricted use of the software and
ownership of all products produced therefrom. The agreement was later amended to add
another entrepreneur but not signed and the developer demanded, inter alia, payment from
the company contended that the non-signature of the amended agreement cancelled the
previous agreements.

The Court rejected the contention and held that a founders agreement does not require
signature it in order to become effective, certainly in the case of an agreement almost
identical to a previous agreement and when the founders showed no intention of changing
the nature of the agreement. The absence of signature may have a meaning only if it is
proven that this was made intentionally, due to a change in the consent of the parties.
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One who participated in an arbitration may not later contest the power of the
arbitrator
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A dispute between partners in a diamonds trading business was settled by an arbitrator in
accordance with an arbitration agreement. One of the partners sought to void the arbitral
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award, inter alia, contending that the arbitration was conducted in lack of authority.

The Supreme Court held that the one who does not recognize an arbitrator's authority can
refrain from participating in arbitration or participate without any reservations. A party to an
arbitration cannot eat the cave and have it too by holding a kind of "insurance policy" so
that if he wins he would not contest the authority. Here, a party contested the authority of
the arbitrator but sent an e-mail in which he offered to participate in the arbitration by means
of a video conference due to his inability to be present in Israel in person, but also noted
that he retains all rights and contest the arbitration — thus the party is held to have agreed
to the authority.
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A “back to back” clause will not apply when the non-payment to the main contractor

is not related to the sub-contractor
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International companies engaged in the provision of energy services contracted with an
Israeli company to serve as a main contractor for the construction of a natural gas-based
power station. The contractor contracted with a subcontractor to carry out earthworks,
infrastructure and roads in the project with the calculation to be by way of a measurement
agreement with a payment demand at the end of each month work and final account at the
end of the project. When the subcontractor was not paid the main contractor contended that
the agreement included a back-to-back stipulation that the subcontractor would not be
entitled to receive payment as long as the contractor has not received the relevant payment
from the customer.

The Court held that the purpose of the “back to back” clause in contracts between a
contractor and a subcontractor is, as a general rule, to prevent a situation where the
contractor will be forced to pay the subcontractor for work that has not been approved and
the consideration not paid to the contractor for reasons related to the subcontractor. Thus,
“back to back" clause will not cancel the liability of the contractor towards the subcontractor
in the absence of such contentions. Here there was no defense claim except for non-receipt
of payment from the customer and it seems that the entire purpose of the proceeding was
to gain time and in view of the conduct of the contractor, the court accepted the claim in full
and ordered the contractor to pay ILS 300,000 legal costs.
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A protected tenant may be entitled to compensation as a condition for evacuation
even if in breach of agreement
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An apartment seller terminated on a Friday the sale transaction by a laconic letter based on
non-payment of consideration on time, ignoring the requirement of the agreement to give a
prior notice and on Saturday already sold the apartment to another purchaser.

The Court held that according to the agreement a written notice prior to termination is required.
The termination was unduly made not only because the conditions for the payment had not
yet been formulated and therefore there was no breach of agreement, but also because a prior
notice to termination was required. Nevertheless, a termination notice was sent, and a new
agreement was executed with a new purchaser on the following day. Since the agreement
was unduly terminated, the agreement with the new purchaser is not enforceable.
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As long as a winner of a tender did not fulfil all tender conditions the agreement with
it does not materialize and the tender process does not end
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An entrepreneurial company won a tender to lease land for construction in the area of the
Be'er Sheva municipality. When it encountered difficulties with the municipality, it turned to the
District Court, claiming that it was a lawsuit on the interpretation of a contract and not in
tenders’ law.

The Court dismissed the claim on the outset and held that as long as the contract between the
authority and the winner of the tender has not materialized, the tender process has not yet
been completed and any question of interpretation is within the jurisdiction of the
Administrative Court and not the District Court. The acceptance of the bid in the tender is fully
perfected only with fulfilment of all the conditions defined in the tender documents, and
because the winner has not yet met the terms defined in the tender and has not paid the
required payments the contract has not materialized, and we are still within the tender process.
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When a Bank Meets a Red Flag and Settles the Account with You\ Tal Schiller’

The relationship between a client and a bank is sometimes similar to a relationship between a
couple. At first there are smiles, promises, declarations, establishment of trust but with time comes
the stage of routine in which each request from the other require persuasion. However, what
happens when the partner - the bank - lost faith in the other side, become suspicious, notices red
flags? What happens if the bank decided unilaterally to part ways? Can a client prevent the bank
from closing the account?

On March, 2018, the Tel-Aviv District Court rejected a claim against a bank after it informed its
clients, an Israeli company owned by a Virgin Islands company, and the Israeli director of the
company that it unilaterally closes both company and director's accounts after the bank failed to
receive documents indicating that the funds in the accounts are from a legal source.

In general, a banking corporation may not unreasonably refuse to accept a client or provide services
to a client or to impose unreasonable conditions for the provision of services. However, there are
circumstances in which a banking corporation may, and is sometimes even obligated to, refuse to
provide service, such as suspicion of an activity related to money laundering. Under the Prohibition
of Money Laundering Law and the orders promulgated thereunder, banking corporations are subject
to identification and reporting obligations, which are not only passive obligations but also active
obligations — an obligation to initiate reviews and identify suspicious transactions. The Israeli
Money Laundering Prohibition Authority and the Supervisor of Banks published a series of "red
flags" - a (non-exhaustive) list of circumstances that are additional to the circumstances described
under the law and the orderes, which banking corporation should consider as signifying the need
for special review or investigation on its part. If a reasonable explanation was provided, the
existence of one red flag does not necessarily indicate a risk of money laundering. However, as the
number of red flags rises the suspicion increases and may require a more careful review of the
account. For example, suspicion should arise in the event of funds accepted from jurisdictions that
are deemed to be tax havens; multiple transfers of substantial amounts to, and from, such
jurisdictions; cash withdrawals in extraordinary amounts; financial activity that does not conform
with the details of the business or for no reason or business logic; activity that is not typical to the
client's profile or in a scope that does not match the information provided by the client upon opening
of the account etc. Case law teaches that a client's failure to provide information would constitute
a breach of the client's fiduciary obligation towards the banking corporation and given reasonable
suspicion of money laundering activities, the bank may refuse to provide services and settle the
account.

However, the net that is designed to catch money laundering and criminals often also blocks proper
business activity. Sometimes, incorrect conduct of a client may cause funds (especially such
arriving from outside of Israel) to "get stuck" or even lead to a situation in which the bank threatens
to settle the account. Should one be escorted with the in-house attorney in every visit to the bank?
Not necessarily, but it is certainly important that an attorney familiar with the field accompany the
business in its relationship with the bank and in processes deviating from the normal course of
business. Otherwise, the "savings" in legal costs during normal course of business may become a
much more significant expense dealing with the bank at a later stage.

“Tal Schiller is an intern at the law office of Afik & Co., Attorneys and Notary (www.afiklaw.com) whose main
practice areas are corporate law, commercial law and commercial litigation. Nothing herein should be treated as a legal
advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-mail:

afiklaw@afiklaw.com
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Former GSS chartered vessel, Wehr Warnow. Photo: Chris Mackey
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Article by Nathan Cecil and Rebecca Niumeitolu*

AT about the time of the worldwide phenomenon that was the Hanjin Shipping collapse, a much-watched Australian shipping start-up
encountered the same fate.

The liquidation of the shipping company has been going for one year, marked by the liquidators' annual report to creditors released on 22
March 2018. The report provides a detailed post-mortem analysis of the main causes of the failure of the shipping company.

The shipping company was called Great Southern Shipping (GSS). Unfortunately, it failed to live up to its name, being neither ‘great’ and,
arguably, not completing any ‘shipping’ during its period of operations.

Short history
A short history is all that is required, as GSS had a short lifespan.

GSS was incorporated on 20 November 2015. GSS was to conduct an international shipping service between Australia and China.

Between 30 March 2016 and 15 September 2016, GSS entered into a series of agreements with certain Rizhao Port Group entities for the
utilisation of port services, container slot purchases and marine fuelling. The financial and organisational backing of Rizhao Port Group was a
significant pillar of the business.

GSS chartered three vessels, which all loaded, or part-loaded cargo in and around September 2016, when the service commenced.

A dispute arose between GSS and its Rizhao Port Group backers in relation to container slot purchase and marine fuelling cost payments.
GSS stopped trading in or about late November 2016.

GSS was wound up, with liquidators appointed on 22 December 2016.

The aftermath
Outstanding employee entitlements total $68,052. Notified unsecured creditors total $24,945,773. No dividend is expected to be paid to any
unsecured creditors.

The liquidators have concluded that:

“The principal reasons for the Company’s failure are undercapitalisation, poor financial control including insufficient and inaccurate records,
inadequate cash flow or high cash use, poor strategic management of its business and the dispute with the Rizhao Group.”

The liquidators have also formed the view that:

“... the Company may have traded whilst insolvent from early August 2016 onwards [to 22 December 2016]. The quantum of the insolvent trading
claim against the directors may be as high as $5,706,341."

The impact on customers and suppliers was no less severe.

Customers had their shipments held indefinitely, with ship owners refusing to deliver cargo or complete voyages until they were paid their
outstanding charter fees - whether by GSS or the cargo owners, many of whom had already paid GSS freight costs for the shipments and so
were being asked to pay twice in order to obtain redelivery of their cargo. Ship owners were also hit hard, with millions in unpaid charter
fees.

Reasons for GSS’ collapse
The liquidators’ report attributes the collapse of GSS to the following five main reasons.

#1 Undercapitalisation
The liquidators have concluded that the company had insufficient capital to establish the desired service, having no access to debt or equity
finance and being almost solely reliant on cash receipts from Rizhao Port Group to operate.

#2 Poor financial control, including insufficient and inaccurate records

The liquidators have found that GSS failed to have written agreements in place for key functions (e.g. liner agency services), did not appear to
have working papers supporting the draft balance sheet and profit and loss accounts and did not maintain details of debtors. The liquidators
concluded that:

“...the Company may have lacked sufficient control procedures to manage the operations and cashflow of the Company.”

#3 Inadequate cash flow or high cash use

Rizhao Port Group were the largest source of income for GSS and GSS appeared to be highly reliant on expected cash flows from them to
operate. Here, ‘operating’ proved to be a major hurdle. GSS failed to pay charter fees to the owners of its chartered ships, resulting in the
ship owners withdrawing the vessels from the service and refusing to deliver shipments or complete voyages. Without any operating income,
GSS could not generate cash flows to meet creditor payments.

#4 Poor strategic management of business
The liquidators have concluded that the fact that GSS did not have any detailed forecasts or budgets, unsurprisingly, impaired the directors’
ability to make good strategic decisions.

#5 Disputes with Rizhao Port Group and vessel owners

Although details are scarce, Rizhao Port Group alleged certain breaches of contract by GSS and, presumably, stopped making payments upon
which GSS was reliant for its continued operation. As a result, GSS could not meet its charter costs and ship owners withdrew their vessels,
refused to deliver cargo or to conclude voyages.
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Potential recovery against directors

The liquidators have concluded that GSS may have traded whilst insolvent for some 4-5 months, incurring up to $5,706,341 in liabilities
during that period. In addition, the liquidators have identified a number of other potential claims against the directors for breach of duties,
uncommercial transactions and unreasonable Director-related transactions which could exceed $15 million. So, claims against directors
could amount to more than $20 million.

Lessons learned

Shipping is a tough game. Seeking to start from scratch with an ambitious goal to run an international shipping service from Australia, where
many established lines often encounter difficulty making profit, is even tougher. When taking on such an ambitious goal, proper budgeting,
forecasting and funding are essential to get right before the service commences.

On the flipside, for those dealing with a fresh face in the international shipping sector, additional due diligence and/or secure payment or
service guarantees are a good idea. Many cargo owners and freight forwarders were presumably taken in by promises that were too good to
be true and could have been less impacted if they had only tipped a little bit of business in first, rather than going ‘all in".

In an interesting footnote, one of the key executives behind GSS was also one of the key executives behind two earlier failed Australian
shipping ventures. Lightning can indeed strike twice, or even three times.

* Nathan Cecil is a partner in Holding Redlich’s national Transport team. Rebecca Niumeitolu is a lawyer at Holding Redlich
(http://www.thedcn.com.au/industry-opinion-post-mortem-of-a-shipping-company-the-great-southern-shipping-debacle/)
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