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Afik & Co. segna il giomo della scomparsa del direttore d'orchestra italiano Arturo Toscanini (25 marzo 1867 - 16 gennaio 1957), uno dei
pit grandi musicisti del XIX e XX secolo
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Afik & Co. marks the day of demise of the Italian conductor Arturo Toscanini (March 25, 1867 - January 16, 1957), one of the greatest
musicians of the 19th and 20th centuries
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Article: The Risk of Disqualification of a Tender Win Due to Failure to Meet Time
Restrictions Following the Win/ Yair Aloni, Adv.
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An article on the obligation to follow the tender terms even after notification of winning the tender and the risk

of cancellation of the win in case of breach, by Yair Aloni, Adv. of Afik & Co. The article in English may be found at the
link: http://www.afiklaw.com/articles/a274
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A holder of 25% of the shares of a company may be personally liable for its city tax debts. Read more at:
http://www.afiklaw.com/updates/8741
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An arbitration agreement obligates only to the parties thereto and cannot be applied on a control
holder of a party. Read more at: http:/www.afiklaw.com/updates/8743
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A franchise agreement also includes by its nature the use of a name and no separate agreement
is required. Read more at: http://www.afiklaw.com/updates/8745
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A breach of an employee's commitment to a minimum employment period will not always entail
reimbursement by him of his training expenses. Read more at: http://www.afiklaw.com/updates/8747
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A bank must provide services to its customers, unless its refusal to provide a service is reasonable.
Read more at: http://www.afiklaw.com/updates/8749
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Building rights on the roof of a condominium belong to all residents even if the roof was attached
to the upper apartment. Read more at: http://www.afiklaw.com/updates/8751
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of thousands of subscribers worldwide and includes concise professional
data on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm
deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from
mailing list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes.
Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with
any legal issue you may have.
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Article: The Risk of Disqualification of a Tender Win Due to Failure to Meet Time Restrictions

Following the Win/ Yair Aloni, Adv.
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On the obligation to follow the tender terms even after notification of winning the tender and the risk of
cancellation of the win in case of breach, by Yair Aloni, Adv. of Afik & Co. (www.afiklaw.com). Adv.
Aloni’s main practice areas are commercial law and litigation, tenders and public law. The article in
English may be found at the link: http://www.afiklaw.com/articles/a274
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A holder of 25% of the shares of a company may be personally liable for its city tax
debts
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A municipality demanded payment of city tax from a shareholder of a company that operated a
laundry, but ceased its activity.

The Court rejected the claim against the shareholder due to the lapse of the statute of limitations
period but held that, had the period not lapsed, the shareholder would have been personally liable
for the company's debts to the municipality. The law allows the collection of a city tax debts in
respect of an asset held by a private company from a shareholder in it, upon fulfillment of six
conditions: (1) the debt is for an asset that is not used for residential purposes; (2) the debt is a final
city tax debt; (3) the company did not pay the debt; (4) the company discontinued its operations -
even if it did not enter into liquidation proceedings; (5) The shareholder holds (himself or with a
relative or a company in which he holds 25% of the shares), at least 25% of the issued share capital,
voting rights, rights to profits or the right to appoint a manager; and (6) the shareholder took
possession of company assets for no consideration or in partial consideration. There is a
presumption that a company that has discontinued its activities transferred its assets to the
shareholders and the burden of proof to show otherwise lies with the shareholder. Here, the
shareholder held 34% of the company's shares and did not show that he did not receive company
assets and therefore, had the statute of limitations period not passed, he would have been
personally liable for the company's city tax debts.
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An arbitration agreement obligates only to the parties thereto and cannot be applied
on a control holder of a party
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In 2014, a company entered into an agreement to distribute Huawei products in Israel and the
Palestinian Authority, which included a clause stipulating arbitration in Italy. In 2016, the controlling
shareholders of the company formulated agreements with Huawei on distribution terms, including
minimum quantities, but a new agreement was not signed. When Huawei terminated the agreement
due to non-compliance with the minimum quantities, a claim was filed against it in Israel despite the
arbitration clause.

The Supreme Court held that the dispute will be heard in Israel. An arbitration agreement obligates
only the parties thereto and not their shareholders, even if they hold all the shares of a party to the
arbitration agreement. An exception to the rule, which is not applicable in this case, is when the
interpretation of the arbitration agreement and the contractual relationship between the parties
indicates the existence of consent to be part of the arbitration process; cases involving a person to
whom the right or obligation of a party to an arbitration agreement has been assigned; as well as
cases in which an agreement on arbitration exists but a party attempts to evade it under procedural
pretenses.
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A franchise agreement also includes by its nature the use of a name and no separate
agreement is required
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The owner of a Hummus restaurant orally agreed with a franchisee who wanted to open a restaurant
under the same name that the franchisee would, against payment of a fee, be able to use the
knowhow as to preparation of the hummus and would be able to open a restaurant under the same
name. The restaurant owner later contended that the franchisee was to pay an additional sum for
the right to use the name and demanded the termination of the franchise and compensation for the
use of the name, inter alia because no registration was made with the trademark registrar.

The Court rejected the claim and held that a franchise agreement by nature includes, inter alia, the
right to use trademarks, the transfer of knowhow and the provision of commercial and technical
assistance - all during the term of the agreement. A franchise cannot be held without the possibility
of using the trade name of the franchisor. In addition, the condition for registration of a license to
use a trademark applies only to use for the goods in respect of which the trademark is registered,
and not when it is permitted to only use the trademark as a graphic mark.
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A breach of an employee's commitment to a minimum employment period will not
always entail reimbursement by him of his training expenses
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An employee signed an agreement according to which, if he does not complete three years of
employment, he will reimburse the company for his training expenses. Shortly before completing
the period pursuant to the agreement the employee was resigned and in his final wage the company
offset the debt due to his training expenses.

The National Labor Court held that pursuant to the case law, because this is a unilateral commitment
of the employee for a minimal employment period, as opposed to a mutual commitment to an
employment agreement for a fixed period, and while it infringes the employee's freedom of
occupation, it is necessary to examine whether the provisions of the agreement are proportionate.

In our case, during the employment period there was a reduction in the employee's wages, the
amount of training paid was part of the company's expenses, and the employee was trained
alongside another employee, so that some of the training expenses were not just for him. In light of
all the circumstances, there is no reason to require the employee to reimburse the training
expenses.
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A bank must provide services to its customers, unless its refusal to provide a service

is reasonable
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A bank decided unilaterally to close the accounts of three companies and their shareholders
because of "red flags" that caused it to fear that these accounts were involved in money laundering.
The bank gave a 14-day warning to the customers.

The Court held that the bank is obligated to allow the accounts to be held. The existence of red flags
does notin itself lead to the closing of an account, since these are related to the "know the customer”
(KYC) phase, which is mainly the examination and recognition of the customer, including receipt of
documents. It is known that the bank is under a certain tension - on the one hand, it is obligated to
provide service to its customers, but it is also obligated to prevent prohibited actions of money
laundering and the prevention of terrorism. Closing the customer's account will only take place as a
last step when the customer does not respond and when there is reasonable basis to assume that
the activity is related to money laundering or terrorism.
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Building rights on the roof of a condominium belong to all residents even if the roof
was attached to the upper apartment
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The owners of a condominium top-floor apartment, in which the condominium bylaws set that the roof
area is attached to the apartment, contended that all building rights on the roof under the new urban
building plan belong to them and not to all apartments owners.

The Court held that the building rights do not belong to the top apartments but to all apartments owners.
As long as the bylaws of a condominium do not explicitly stipulate linkage of the building rights to any
of the apartments, the building rights are jointly held by all tenants, even if there is linkage of the roof
area itself to any of the apartments. Even if an urban building plan specifies the ability to build on the
roof only, unless explicitly stated in it that it creates new property rights, it only defines the technical
possibilities of construction.
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The Risk of Disqualification of a Tender Win Due to Failure to Meet Time Restrictions
Following the Win / Yair Aloni, Adv. *

A winner of a tender was late by four days in one of the payments required to be made in order to
consummate the win — is this a technical glitch or a material defect that may result in the
cancellation of the winning in the tender?

A decision given by the Israeli Supreme Court in January 2019 discusses a case where the winner
of a tender for purchase of land from the Israel Lands Authority was late in paying the balance of
the lease fees by four days from the date stipulated in the tender terms. Under the Tenders
Regulations, an administrative authority is authorized to disqualify a defected bid. In general, it is
common to distinguish between a defect of a technical nature that can be cured and a defect of a
material nature that violates the basic principles underlying the tender laws (such as the principle
of equality) and which, by its very existence, brings to the disqualification of the bid. The Supreme
Court held that similar rules should be applied in relation to the conduct of a bidder even after being
declared a winner, if a flaw occurred on its part before consummating the win. Despite the fact that
at the time of declaration of the winning bidder, the tender phase ends and the contractual stage
begins between the authority and the winner, the authority is obligated to ensure that the principle
of equality is maintained even at the stage of consummating the win. If the amounts and dates of
the payment are set in advance as a material condition for the consummation of the win, it is not
possible to deviate from such terms or to flex them by extending the bidder's payment time, as the
flexibility of such material conditions is deemed a retroactive change in the terms of the tender
which violates the principle of equality. Naturally, the principle of equality in tenders requires the
winner of the tender to be precise and to meet the dates of payment to the authority, even if a short
delay is involved and even if made without mala fide and regarding relatively small amounts.

However, there might be cases in which a delay in payment will not be considered a defect
justifying cancellation of the win. That was the case when a winning bid of the Land Authority
tender published in 2011 was required to pay three separate payments (lease fees, development
expenses to the Land Authority and development expenses to the local authority). In that case, the
Land Authority informed the bidder that if it does not pay the lease fees and development expenses
by the due date, the win will be canceled. The bidder approached the Land Authority on the due
date, asking whether any debt exists, but due to administrative constraints the response was received
only the following day. The Court held that the delay was facilitated by the Land Authority’s
constraints and as it was not specifically stipulated that a delay in payment of development expenses
to the local authority would result in the cancellation of the win, the win will not be cancelled.

Canceling a win is a drastic and extreme measure, especially in the case of a short delay in
consummation of the tender by the winner. However, a rigid and uncompromising approach in the
form of strict adherence to the provisions of the tender contributes to increased certainty and
stability in the decisions of various tenders committees so that each bidder can plan and calculate
its steps accordingly. In view of this strict approach, it is strongly recommended that each bidder
carefully examine the provisions of the tender and be assisted by a tenders professional, both at the
stage of submitting the bid and at the stage of consummating the win, in order to ensure compliance
with the terms and conditions of the tender and avoid the aggravation and economic damage
involved in the loss of the win due to failure to comply with the provisions of the tender.

“Yair Aloni is a senior associate in the law firm of Afik & Co., Attorneys and Notaries (www.afiklaw.com) and his
practice centers on commercial law and litigation, IP, tenders and public law. Nothing herein should be treated as a
legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or at the e-
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