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Afik & Co. marks the birthday of Lt. Col. Jonathan "Yoni" Netanyahu (March 13, 1946 — July 4, 1976), hero of Israel and commander of the
Sayeret Matkal commando unit, who was killed in action in an operation to free hostages from the Air France plane hijacked to Entebbe,

Uganda. Following his death, the operation was named " Operation Yonatan ".
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Article: Better Late Than Never — Have you Heard of a Belated Hearing? / Shira

Zaken Porat, Adv.
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An article on the option to hold a belated hearing, in case it was not possible to hold it in due time, by Shira

Zaken Porat, Adv. of Afik & Co. The article in English may be found at the link: http://www.afiklaw.com/articles/a278
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Fiduciary duties of an officer of a company prohibit competition with the company or use of company
business opportunities Read more at: http://www.afiklaw.com/updates/8917
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The default in case of filing a claim by a company is obligating it to deposit a guarantee for the
expenses of the defendant. Read more at: http:/www.afiklaw.com/updates/8919
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Transfer of shares that does not meet the formal requirements may still be valid. Read more at:
http://www.afiklaw.com/updates/8921
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Unclear concepts in the agreement will be interpreted according to its purpose, business

objective, its content and legal and economic logic. Read more at: http://www.afiklaw.com/updates/8923
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An employee resigning due to sexual harassment at the workplace is deemed dismissed and
entitled to severance pay. Read more at: http://www.afiklaw.com/updates/8925
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Exercising an option subject to conditions does not constitute an exercise. Read more at:
http://www.afiklaw.com/updates/8927
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of thousands of subscribers worldwide and includes concise professional
data on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm
deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from
mailing list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes.
Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with
any legal issue you may have.
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Article: Better Late Than Never - Have you Heard of a Belated Hearing? / Shira Zaken Porat, Adv.
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http://he.afiklaw.com/articles/a278

An article on the option to hold a belated hearing, in case it was not possible to hold it in due time, by
Shira Zaken Porat, Adv. of Afik & Co. (www.afiklaw.com). Advocate Shira Zaken Porat is an attorney at
the law office of Afik & Co., Attorneys and Notary, whose main practice areas are labor law, mergers and
acquisitions, corporate law and litigation. The article in English may be found at the link:
http://www.afiklaw.com/articles/a278
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Fiduciary duties of an officer of a company prohibit competition with the company
or use of company business opportunities
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In a company dealing with consulting and maintenance of "clean rooms" for laboratories, there were
two shareholders, a majority and a minority. At some point the minority shareholder resigned from
his position as a CEO of the company but remained a shareholder and a director. After his
resignation, he opened a competing company in which he was the sole shareholder and director.

The Court issued a cease and desist order prohibiting the minority shareholder from working in the
“clean rooms” field and ordered him to provide data as to his actions to date. The central fiduciary
duty imposed on an officer of a company is to act solely for the benefit of the company and to
promote the Company's purposes. In particular, Israeli law prohibits any action that involves a
conflict of interests between the fulfillment of the duties in the company and the fulfillment of other
functions or personal affairs; competition with company business; taking advantage of company
business opportunity in order to obtain a personal benefit or benefit for another; and non-disclosure
to the company of information relating to its affairs, which came into possession by virtue of the
status in the company. Here, the founders agreement also forbade competition against company's
business, and the minority shareholder dealt in his new company in consulting as to “clean rooms”,
which undoubtedly competed with company business and took advantage of company business
opportunities, even if the company did not have the ability to perform the work after the minority
shareholder quitted his job in it. Thus the fiduciary duties were breached by him.
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The default in case of filing a claim by a company is obligating it to deposit a

guarantee for the expenses of the defendant
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A company engaged in the design, production and marketing of emergency lighting products
demanded an injunction relief preventing the marketing of a ceiling-mounted emergency lighting
fixture that was misleading to a unique and innovative product of it, and thus infringed on its
copyrights. The competitor demanded deposit of a guarantee for its expenses.

The Supreme Court held that the claimant is to deposit ILS 60,000 at the Court or a guarantee of
two substantial shareholders in the amount of ILS 50,000 each. The Israeli Companies Law
stipulates that a claimant that it is a limited liability company will be required, at the request of the
defendant, to provide a guarantee for its expenses, unless it proves that it will be able to pay these
expenses, or that the Court held that "the circumstances of the case do not justify" a deposit. The
burden of proving that the claimant will be able to pay the expenses is to the claimant and not to the
defendant.
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Transfer of shares that does not meet the formal requirements may still be valid
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A director and shareholder in a company notified the company of his resignation and transfer of
shares to another and the company reported that to the Registrar of Companies. Later, the
shareholder contended that the actions should be declared null and void because the documents
he signed were not those required under law.

The Court held that the share transfer and the replacement of the director is valid. The Companies
Registrar's register of shareholders and directors is evidence of the correctness of such
registrations, and it is possible to move to ament the registration. The register at the company is the
one that counts and in the absence of such register, external documents attesting to the identity of
shareholders and directors will be used. The law requires certain documents for the transfer of
shares, but when there are grounds for enforcement of a share transfer agreement, the transfer will
not be canceled only because it was not duly executed from the formal aspect. Here, the conditions
for enforcing the share transfer and therefore it is valid even if it does not meet the procedural
conditions required under law.
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Unclear concepts in the agreement will be interpreted according to its purpose,
business objective, its content and legal and economic logic
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Franchisees of a chain of fruit and vegetable sales, which called for a direct purchase from farmers
to reduce costs, announced the cancellation of the franchise agreement after discovering that the
prices of products offered by the chain were not competitive, partly because some of the products
were purchased from wholesalers and not directly from farmers.

The Court rejected the chain's claim to the franchisees and rejected the claim that the franchisees
violated the franchise agreements by canceling the agreement. When the wording of the agreement
does not represent the parties' intentions, the spirit of the contract is examined, its purpose, its
business objective, its content and its legal and economic logic. In this case, the chain promised the
franchisees a "competitive price" by purchasing directly from farmers, and in effect purchased it
from wholesalers, and the price was higher and damaged the economic value of the agreement,
even though the term "competitive price" was not defined in the agreement. Since the agreement
was drafted by the chain, a meaning that works against the drafter will be chosen. Thus, the
agreement was violated by the chain and the franchisees were entitled to cancel it.
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An employee resigning due to sexual harassment at the workplace is deemed
dismissed and entitled to severance pay
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An employee was harassed at the workplace and informed the employer. The employer did not act
to stop the harassment and the employee decided to resign.

The Supreme Court held that although the employee resigned she is entitled to severance pay
under law. It should be examined whether the sexual harassment arose in circumstances under
which labor relations do not require the employee to continue the employment. Thus, there is a
need to meet two conditions: the employee must notify the employer about the harassment and
move the employer to change and correct the deterioration of terms, unless it is clear that the
employer is unable to do so, and to show a direct connection between the resignation and
deterioration in the terms of employment. Here, all the conditions were met and the result was that
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the resignation was deemed a dismissal entitling severance pay in a manner reflecting the severity
of sexual harassment in the workplace.
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Exercising an option subject to conditions does not constitute an exercise
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A lessee sent notice of exercising an option to extend the lease period for three additional years, but
in the notice stated that the option is subject to certain commercial terms to be granted by the lessor
to a replacement lessee.

The Court held that the exercise of the option is invalid. An option in a lease agreement is an
"irrevocable offer" which results in the lessor’s inability to withdraw from the offer. The execution of an
option must be carried out by strict compliance with the terms of the option and the manner prescribed
for its operation in the agreement. The exercise notice was not duly executed because it included
additional terms contrary to the agreement and therefore constituted a new offer that was not accepted
by the lessor and cannot be regarded as a binding agreement.
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Better Late Than Never-Have you Heard of a Belated Hearing? /Shira Zaken Porat, Adv.*

In recent years there has been a significant case law development in connection with the obligation
to hold a pre-dismissal hearing in the private labor law sector. The high compensation awarded for
failure to hold a hearing led to a situation in which employers are well aware of their duty. At the
same time, this awareness does not always lead to a reality that is consistent with the case law.
What happens in circumstances where an employee was terminated without a hearing? Does that
mean that the employer must wait patiently to see whether the employee will file a claim or can a
hearing be held in hindsight?

The Courts in Israel held that the right to be heard is a basic right, given a place of honor when an
employer considers terminating an employee. The purpose of the right is to make an informed
decision regarding the termination, all while paying attention and consideration to the employee’s
positions, because the employee may indeed have good answers to the arguments raised - answers
that may change the employer's position. Employers who did not grant an employee the right to be
heard under such circumstances find themselves exposed to lawsuits and are often subject to pay a
material compensation, taking into consideration the circumstances of the case and the period of
employment.

At the same time, it is important to know even if an employee is terminated without a hearing it is
not necessarily the end of the story. Case law provides that a wrongful termination without a hearing
can be cured by means of a belated hearing, subject to the hearing being done in good faith, with
the desire and willingness to reconsider the decision. In that respect, in February, 2019, the Labor
Court in Beer-Sheva discussed the case of an employee who received notice of termination by an
officer of a company that was not even authorized to dismiss him. An authentic summons for a
belated hearing was sent to the employee by the supervisor in the company, who is authorized to
dismiss him. The Labor Court held that the dismissal notice did not create an irreversible situation
as the employee had not yet changed his situation for the worse and was not harmed because
between the notice of termination and the summons to the belated hearing the employee was in a
period of work incapacity at home. In the same case, the employee did not give the company the
possibility of holding the belated hearing and therefore the Labor Court rejected the employee's
demand for compensation. At the same time, there is no dispute that had the employee allowed the
belated hearing to take place, it is certain that he would have had no claim of not being heard, and
the company might have decided to continue his employment.

The issue of terminating employment is a complex issue that is constantly changing and it thus is
important to receive ongoing advice from lawyers with experience in the field to ensure that things
are duly made, while paying attention to the circumstances in which defects can be corrected in real
time.

"Advocate Shira Zaken Porat is an attorney at the law office of Afik & Co., Attorneys and Notary (www.afiklaw.com) whose
main practice areas are international transactions, mergers and acquisitions, corporate law, labor law and litigation. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or
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