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Afik & Co. marque la date de naissance de Blaise Pascal (19 juin 1623 - 19 ao(t 1662), mathématicien, physicien, inventeur et théologien

frangais - Pére de la théorie des probabilités, avec Pierre de Fermat et inventeur de la premiére machine a calculer.
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Afik & Co. marks the birth date of Blaise Pascal (19 June, 1623 - 19 August, 1662), a French mathematician, physicist, inventor and

theologian - Father of the probability theory, together with Pierre de Fermat, and inventor of the first mechanical calculator.
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Article: A letter of intent not intended to be binding might still be an
agreement/Doron Afik, Esq., Hilla Rosenberg, Adv.
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An article on contract interpretation and when will a preliminary “non-binding” document in a transaction be
deemed a binding contract. The article was written by Doron Afik, Esq., managing partner of Afik & Co., and

attorney Hilla Rosenberg who has recently joined the firm. The article in English may be found at the link:
http://www.afiklaw.com/articles/a285
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An employee of a wholly owned subsidiary of a public company may not demand the public
company to pay his salary Read more at: http://www.afiklaw.com/updates/9229
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In a partnership unlimited by time each partner may dismantle the partnership by a
notice. Read more at: http:/www.afiklaw.com/updates/9231
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A distributor selling counterfeit goods risks paying liquidated damages without proof
of damage. Read more at: http://www.afiklaw.com/updates/9233
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Bitcoin is not a currency exempt from evaluation taxation but an asset taxable upon
sale. Read more at: http://www.afiklaw.com/updates/9235
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The airliner is not liable for missing a connecting flight if the air traveler organized such
separately. Read more at: http://www.afiklaw.com/updates/9237
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A lessee may not suspend rental payments due to a claim of damage. Read more at
http://www.afiklaw.com/updates/9239
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is
disseminated every second week to an audience of thousands of subscribers worldwide and includes concise professional
data on legal and business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm
deals.

For removal (or joining) the mailing list please send an email to newsletter@afiklaw.com with the title "Please remove from
mailing list" or "Please add me to the mailing list."

The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes.
Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with
any legal issue you may have.
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Article: A letter of intent not intended to be binding might still be an agreement/Doron Afik, Esq.,
Hilla Rosenberg, Adv.
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http://he.afiklaw.com/articles/a285 :q1w'pa xixn'? [N XN
An article on contract interpretation and when will a preliminary “non-binding” document in a transaction be deemed
a binding contract. The article was written by Doron Afik, Esq., managing partner of Afik & Co., and attorney Hilla
Rosenberg who has recently joined the firm. Doron Afik, Esq. is a notary public and an attorney admitted to practice
in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries (www.afiklaw.com). Doron
served an adjunct professor at Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA
program. Doron's practice focuses primarily on Australian IPOs, international transactions, including mergers and
acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes
resolution course and the ICC Master Class for arbitrators and also serves as arbitrator. Hilla Rosenberg, Adv. is
an attorney in the office of Afik & Co. Hila’s practice focuses primarily on Australian IPOs, commercial law, labor
law and litigation. The article in English may be found at the link: http:/www.afiklaw.com/articles/a285
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An employee of a wholly owned subsidiary of a public company may not demand the
public company to pay his salary
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A CFO of a private company handled the process of listing it on the stock exchange, and when the procedure
failed, the process of a reverse merger into a public shell. It was agreed that he would start working as an
external service provider to the company and would receive significantly higher fees and options in the
company. The public company reported that the CFO was working in its wholly owned subsidiary and shortly
thereafter the CFO was given a hearing and his work at was terminated. The wholly owned subsidiary entered
into liquidation and therefore the CFO demanded payment from the public mother company.

The Labor Court rejected the employee’s claim. Even if the public company holds all shares of the subsidiary,
it is still an independent legal entity and an employee of one company in a cluster of companies is not deemed
to work for the others, unless the employee is transferred from one company to another without the employee’s
consent in order to avoid paying the employee. Because the CFO contracted the subsidiary and was aware
of the identity of the employee, he may not demand his salary from the parent public company.
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In a partnership unlimited by time each partner may dismantle the partnership by a
notice
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Parties signed an agreement to examine the feasibility of a business activity between them and later also a
partnership agreement that specified a minimum period of time. Over time, the partners entered into a dispute and
one of them notified of the termination of the partnership.

The Court held that the partnership was duly terminated. A partnership agreement for an unlimited period may be
terminated by either party by giving notice to the other parties. This is unlike a partnership agreement for a fixed
period which may be terminated only by moving the Court to order the dissolution of the partnership in case of
breach of the partnership agreement in a manner that the partnership cannot be continued, or if other
circumstances arise that justify the dissolution of the partnership. Here the parties reached a status of lack of
cooperation and loss of trust and thus, regardless of whether the agreement was for a fixed period or not, each
party was entitled to terminate partnership.
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A distributor selling counterfeit goods risks paying liquidated damages without proof
of damage
[moma nyn nuoiwn 19! — 2K 7na NN vewNN N1 ,15.05.2019 ,ATTIN AT 1 L'OREAL 25910-02-16 (X"n) XN]
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A distributor sold fake products of a well-known personal care company in Israel and contented not to have
known that they were counterfeit.

The Court accepted the claim and held that the distributor is to pay compensation due to the sale of the counterfeit
products without the need to prove actual damage. When a business causes that goods it sells, or services it offers,
be mistaken for the goods or services of another business, or related to another business, it commits a tort of
passing off. Here, the seller did not deny that it sold counterfeit goods but contended that this was a one-time
event and that it made little profit from the actions. However, the distributor knew, or should have known, that these
were counterfeit products because the goods were bought under shady circumstances from two people whom he
knew only by their first name and he payed them in cash and at a price that was substantially low than the market
price. Additionally, there was a high risk of misleading consumers because the products were designed in the
same manner, marketed to similar customers and in bad faith and thus the distributor was ordered to pay liquidated
damages without requirement for proof of damage in the amount of ILS 50,000.
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Bitcoin is not a currency exempt from evaluation taxation but an asset taxable upon
sale
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A purchaser of Bitcoin sold it about two years later at a profit of approximately ILS 8M. The tax authority
imposed capital gains tax on the profit.

The Court rejected the appeal and held that under the definition of “Foreign Currency” in the Bank of Israel
Law, a Bitcoin is an asset and not a currency and, as such, is taxable as such. Currency evaluation is tax-
exempt, as opposed to the sale of an asset, which is subject to capital gains tax. Israeli law defines currency
as a physical-tangible asset and requires that certain countries accept it as consideration for repayment of
debt. Bitcoin units are computer records, lacking any physical-tangible aspect, and. as such, do not meet the
definition of “Foreign Currency.” Also, Bitcoin units are not recognized in a certain country as something that
must be accepted toward repayment of debt, are not backed by a central bank involved in their trading in
order to prevent excessive exchange rate fluctuation and do not serve as a means of exchange for transferring
commodities. They do not accrue value and do not serve as units for calculating value. Although the Bitcoin
may someday become a “currency”, it is not currently recognized in Israel as a “foreign currency” and, as
such, will be taxed as an asset upon sale.
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The airliner is not liable for missing a connecting flight if the air traveler organized
such separately
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Air travelers made two separate reservations for two flights with the same airliner, with the combination of the
two flights intended to bring the passengers to their final destination. The first flight was delayed, and the
passengers missed the continuing flight, thus reaching the destination late.
The Court rejected the claim for compensation and held that where the airline offers two flights under the same
reservation (one from the point of origin and the other, a connection flight to the destination), and the airline sets the
time for each flight segment, a delay in one segment causing passengers to miss the connection will be considered
a “cancelled flight”, obligating the airliner to compensate. In this case, the passengers chose by themselves to
combine two flights of the same airline and thus, the airline is not subject to any liability due to the delay.
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A lessee may not suspend rental payments due to a claim of damage
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A lessor sought the evacuation of a lessee who canceled checks, inter alia, due to a contention of set-off and
due to a claim of the lessor's debt to it due to damage.
The Court accepted the claim and ordered the eviction of the lessee from the property. Obligation of the lessee to pay
rent and obligations of the lessor to amend defects in the leased property are separate and independent obligations
and a set-off may not be made without a written notice. The lessee contended that it is entitled to deduct from rent
damage incurred after investing over ILS 500,000 in renovation of the rented property, at which point it transpired that
the leased space does not match the representations in the agreement. Setting-off may not be made orally and a
contention of damage is not justification for avoiding payment of rent. Had the lessee wanted to remain in the property,
it should have duly paid the rent and then settle its quarrel with the lessor in legal proceedings.
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A letter of intent not intended to be binding might still be an agreement/Doron Afik, Esq.,
Hilla Rosenberg, Adv.’

Any lawyer specializing in mergers and acquisitions will agree that the Number One enemy of any
transaction are the businesspeople. Indeed, they are the client, they know what they want to
achieve, but they are also emotionally involved in the transaction and even if they assumedly speak
the same language, each might mean different things. It is thus customary to initiate transactions
with a general document, mostly non-binding by nature, defining the transaction’s business terms.
Whether we call it a Letter of Intent or Memorandum of Understanding, or describe it by any other
name, its main role is to define the boundaries so that the professionals will be able to prepare the
set of agreements. However, in some cases, a document like this might unintentionally be deemed
binding, with all the ramifications of this.

Israeli law requires only two pre-conditions for the creation of a binding agreement: an offer by one
party and an acceptance by the other. Where it is unclear whether the two conditions were met, the
intent of the parties will be examined in hindsight and the manner in which the Court construes it
based on the document, the circumstances and other terms, may differ from what the parties, or any
of them, actually intended in origin. The document’s title (e.g. Letter of Intent), is indeed an
indicator for the parties’ intent, but it is not the sole indicator. A document may be titled Letter of
Intent and yet contain all of the elements of a binding contract and be deemed as such, whether due
to its content or because of the parties’ conduct in real time or thereafter, demonstrating the manner
in which they interpreted the document. Thus, for example, a short memorandum of understanding
by which the parties acted for a long time without bothering to prepare a comprehensive agreement,
may later be deemed an agreement, even where the document noted that it is an interim non-binding
document and the parties will yet negotiate a binding agreement.

A case that heard at the Tel Aviv District Court in May, 2019, dealt with a Hong Kong company
specializing in business development and creation of joint ventures in China. It engaged with an
Israeli company that deals with improving agricultural crops for developing and distributing
products to the Chinese market. Negotiations were held toward creating and defining the
partnership, during which, inter alia, a Letter of Intent was entered into. In that case the Court
found that the fact that the parties constantly negotiated and the document clearly set that an
elaborated agreement be executed within a set time, shows that the preliminary document is not a
binding contract. However, under other circumstances, the result could have been different. Thus,
for example, where a letter of intent is executed by two parties who believe it to be an undertaking,
the letter may be deemed binding even if it assumes that certain terms will be agreed in the future,
so long as such terms are not essential.

Thus, even if a Letter of Intent or a Memorandum of Understanding is only a preliminary document,
it is vital that it is drafted, or at least reviewed, by an experienced attorney, who can ensure that not
only the document reflects the intent, but it is also the type of document (binding or not) that parties
indeed intended for.
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