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Afik & Co. marks the birth date of English physicist Sir Joseph John Thomson (18 December 1856 — 30 August 1940), credited with the
discovery and identification of the electron, the first subatomic particle to be discovered, and Nobel Laureate in Physics for 1906.
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Article: On Jabotinsky and the new national sport - personal claims against
control holders / Doron Afik, Esq.
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http://he.afiklaw.com/articles/a298 :n1wja XIxn'? [N N2YN NOWA INKNN NX Nl 7'OX
An article on the unbearable ease of filing personal claims against corporate controlling shareholders. The article was written by
Doron Afik, Esq. of Afik & Co. The article in English may be found at the link: https://www.afiklaw.com/articles/a298
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Payment of a shareholder to some of the creditors of a company that collapsed does not create liability
to its debts. Read more at: http://www.afiklaw.com/updates/9934
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| A foreign company filing a claim in Israel will be obligated to deposit a security for the expenses of the
defendant. Read more at: http://www.afiklaw.com/updates/9936
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A power of attorney shall not be revoked if made to ensure existence of a company. Read more at:
http://www.afiklaw.com/updates/9938
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An international arbitration clause will be honored by a Court in Israel in almost every case. Read more
at: http://www.afiklaw.com/updates/9940
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One may not withdraw from a gift transaction unless it was conditional in the first place. rRead more
at: http://www.afiklaw.com/updates/9942

| D2Ivn AN DWAK 199K 7Y Y7 DUYIAYY DINK YOINN L [IN0NDI T DY, TIYE 'OK TIWUN 7¢ 'WIXPN ['TANN KIN '09WN 7oK |
[ IX MoNY7 .Twnn oIy DN D'AINNA D' NFPOYN N7'NPn NIK 02" yNn 0'{70Y-0''09WN D'RYIN 'M'YNN 'WINFA yTn 7701 |
qQI9d AT 'Tan ."nXI9NN NN'wA7 'MIX 197¥/N'on Xax" 2mdY nnpal newsletter@afiklaw.com naimdst 7' nitw? wr niooxn
NN97 Y70 Xwi 7021 '0dwn YIv! 'TaNd NINKA 'R 1YY 7D K771 Ninwa Ny 1Ta%7a1 DTN 707 Mfavn'? N R onxe Nty

SNY7 V7NN 72NN D02 20N NN NITAYAY NN 7Y T Y7

http://www.afiklaw.com :n'Ti7 D'ni01o NaxnY

| Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent |
| every second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and |
business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or
joining) the mailing list please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list’ or “Please
add me to the mailing list.” The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific
advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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Article: On Jabotinsky and the new national sport - personal claims against control holders
| Doron Afik, Esq.
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http://he.afiklaw.com/articles/a298 :qw'pa xi¥n7 N2 KN
A An article on the unbearable ease of filing personal claims against corporate controlling shareholders. The article
was written by Doron Afik, Esq. of Afik & Co. (www.afiklaw.com). Doron is a notary public and an attorney admitted
to practice in Israel and New York and is the managing partner of Afik & Co., Attorneys and Notaries. Doron served
an adjunct professor at Hebrew University Doron teaches Mergers and Acquisitions as part of the EMBA program.
Doron's practice focuses primarily on Australian IPO’s, international transactions, including mergers and
acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes

resolution course and the ICC Master Class for arbitrators and also serves as arbitrator. The article in English may be
found at the link: http://www.afiklaw.com/articles/a298
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Payment of a shareholder to some of the creditors of a company that collapsed does
not create liability to its debts
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A company that dealt with training in riding and therapeutic riding collapsed and customers of the company
sued one of the directors, who also held 33% of the shares, partly because she paid out of her own pocket,
after the company collapsed, debts to some creditors but not others.

The Court held that there is no personal liability of the director. Piercing the corporate veil and holding
shareholders personally liable is only done in exceptional cases where the corporate veil is used to defraud
or deprive creditors, or when the management of the company was carried out in a manner that takes
unreasonable risks of its ability to repay its debts. Here, the company operated regularly for 5 years and
fulfilled its obligations to students, conducted financially with banks (and not with the gray market, etc.) and
there was no misuse of its unpaid financial resources or personal withdrawal of funds by the shareholders
while emptying the company's pockets and therefore there is no personal responsibility for shareholders. It is
not enough that a director knows that the company is in financial difficulties to impose a personal liability on
him because of his managerial responsibilities, but there is a need for real and concrete knowledge about
lack of financial strength and ignoring thereof. In addition, the fact that she paid, after the collapse, to the
landowners of the company, or to the company's accountant, whether she did so because of apprehension
from certain creditors or because of any unpleasantness towards them, does not by itself impose any liability
for the company's other debts.
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A foreign company filing a claim in Israel will be obligated to deposit a security for
the expenses of the defendant
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Following an accident between a fuel tanker and two Turkish barges in the port of Haifa, the two barges were
damaged and the lawsuit filed against the port also included the Romanian insurer, by virtue of the right of
subrogation.

The Court held that the insurer may file the claim by virtue of the right of subrogation but is obliged to deposit
a guarantee for the expenses of the port because it is a foreign company with no assets in Israel. The right of
subrogation is the right of an insurer to "get into the insured's shoes" and claim in its place for funds paid to
the insured. Israeli law prohibits assignment of rights for remedies for torts the related liability, but there is an
exception that enables an insurer to file a subrogation claim by virtue of funds paid to the insured. This
exception should be applied not only to Israeli insurers but also to insurers in marine insurance, as in this
case, and therefore the Romanian insurance company may file the claim. When a plaintiff is a foreign company
with no assets in Israel, there it will be obligated to file a security for the defendant's expenses, and so will be
the case when there is a real concern that the state's debts collection mechanisms will not be available to the
defendant for the purpose of realizing the expenses ordered to its benefit. Only where it is clear that the
claimant's chances of winning the claim are particularly high will the Court avoid such an order. For this reason,
the insurance company was obliged to deposit ILS 75,000 to secure the expenses of the port in the defense
of the claim, as a pre-condition for the proceeding.
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A power of attorney shall not be revoked if made to ensure existence of a company
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A founder and shareholder of a group of companies granted a power of attorney to three of his six children to
ensure proper management of the company. The father lost his legal capacity and the validity of the power
of attorney was questioned.

The Court held that the power of attorney is valid even though the grantor lost his legal capacity. By law, an
ordinary power of attorney falls through, inter alia, upon loss of legal competence of the grantor. However,
when the power of attorney was given to guarantee the right of another or of the person who received the
power and their right depends on it, the power is deemed irrevocable and is not revoked under such
circumstances. Here, a founder and owner of a group of companies gave a power to his children for a period
of 20 years and for the benefit of a third party, the company, which was his life enterprise. The company has
an independent right to continue to exist and function properly, on a regular and stable basis, even though its
owner lost his legal capacity. Because the power was given to ensure the company's ability to continue to




exist even in the absence of his legal capacity (including voting rights and decision-making at general
meetings), the power of attorney should be regarded as irrevocable.
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An international arbitration clause will be honored by a Court in Israel in almost every
case
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As part of an investment agreement and a founders agreement in a company, it was stated that all disputes
between the parties will be settled only in arbitration in Cyprus under Cypriot law, which arbitration will commence
within 30 days of demand. The company and one of the shareholders and the investor were parties to legal
proceedings and only after a period of time moved to delay them in order to open arbitration proceedings.

The Court held that the proceedings in Israel would be delayed and the case transferred to an arbitration in Cyprus.
Where an international arbitration clause exists in the agreement, the provisions of the New York Convention
require accepting a request to delay proceedings unless one of three exceptions exists: The arbitration agreement
is null and void, inoperative or incapable of being performed. Only in special and rare cases will a Court in Israel
not delay proceedings before it and transfer them to arbitration. A party's delay in opening arbitration proceedings
may be considered a waiver of arbitration proceedings, but when it comes to international arbitration, as opposed
to arbitration in Israel, this does not constitute grounds for ignoring the arbitration agreement.
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One may not withdraw from a gift transaction unless it was conditional in the first place
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As part of a settlement over a family dispute, an uncle gave his nephew a real estate asset as a gift and signed
an irrevocable power of attorney, all while the nephew covenanted to demolish a staircase built in the uncle's
territory and repair the boundary line between their plots. After the power of attorney was signed, the nephew
refused to sign a land-sharing agreement and demolished the stairs.

The Court held that the property was given as a gift and the gift may not be revoked. Israeli law recognizes a gift
transaction and it is sufficient to deliver a gift-giving document to complete the transaction unless the law provides
otherwise. In real estate matters, a transaction that has not ended in recording is merely a commitment to make
a transaction, so that a real estate gift will only be a commitment to give a gift and may still be withdrawn from.
However, here the land has not yet been recorded in the name of the uncle, so his right was not a right in real
estate but a right to receive real estate and it is sufficient therefore that a power of attorney was delivered in order
to complete the transaction and the gift may not be withdrawn from. A gift may be conditional or may be linked
to an ancillary obligation. Unlike a conditional gift which, without meeting the condition is not valid, when it comes
to a gift with an ancillary obligation, the gift cannot be withdrawn from but a claim may be made on the ancillary
obligation. Here the documents show that the commitment to demolish the stairs was not delimited in time and
was not a condition for the gift but an ancillary obligation and therefore the gift may not be withdrawn from.
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On Jabotinsky and the new national sport - personal claims against control holders /Doron Afik, Esq.’

An article in The Observer newspaper 5.5.1939 by Ze'ev Jabotinsky opens with the words: "Not every nation
has its own national sport; and if there is, then the other nations soon come and learn it and immediately they
start to play it, maybe better than the inventors themselves and by that it ceases to be national... ". [ initially
considered offering for the next Olympics to turn Israel's new national sport, personal claims against
corporate control holders, into an Olympic sport, but in light of the warning by the founding father of the
Revisionist Zionism, maybe this sport should be coverted so that other nations will not covet it. Perhaps
also because it is not really sportive, not really proper, and causes unnecessary burden on the Courts system.

The basic principles of corporate law set that a company is a separate legal personality from its shareholders,
as also expressly stipulated in the Israeli Companies Law. Thus, the "corporate veil" prevents the attribution
of debts and rights of the corporation to its shareholders, unless there is a cause for "piercing the corporate
veil" - personal debt allocation due to the abuse of the corporate veil, or personal liability of the shareholder
for actions that the shareholder performed. In some cases (for example, debts to employees of the
corporation), Court are less hesitant to pierce the corporation veil, but in principle even a company wholly
owned by a single person still constitutes a separate legal entity, similar to the fact that even in a single-
parent family, the parent is not deemed to be the same as the child.

If so, why is it that almost any lawsuit against a small company (and many of the lawsuits against companies
in which there is a substantial controlling interest) is also accompanied by a personal claim against the
controlling shareholder? Because it is possible. A lawsuit against the controlling shareholder puts pressure
on the company to settle (even when the claim is frivolous) and Israeli courts today, unfortunately, do not
reject such claims outright and do not punish the plaintiff (at least by ordering it to pay actual costs after the
claim is rejected) for filing a frivolous claim personally against the controlling shareholder. A lawsuit against
the controlling shareholder (especially when such is a recognized figure and this may be published) produces
"noise" that sometimes causes the controlling shareholder to compromise just to save time, money, bad
publicity and, most of all, annoyance and in an era where judges are hesitant to take courageous decisions
that will also significantly reduce the huge burden on the Courts, it is also probably the right tactical step to
take. Who cares if there really is a personal cause of action against the controlling shareholder if the Court
in any case does not punish the plaintiff for filing a false claim?

This is the case, for example, in a case where our firm represents a recognized figure who was previously in
control of a company and even personally paid funds to a number of its creditors when the company ran into
difficulties. A third person, who claims to be a creditor of the company (and which the controlling
shareholder did not even know at the relevant dates that he was a creditor of the company), filed a lawsuit
against the company (and also against the shareholder who is not the shareholder for years). Now, the
shareholder needs to cope with a claim when the plaintiff does not even disclose any evidence that personally
binds the shareholder to the debt except that he has paid to other creditors. A national sport...

So what is the solution to this unsportsmanlike sport? Apparently there will be no solution until the Courts
will begin to order real costs against plaintiffs who files claims against control holders for now reason and
will decide on motions to dismiss already at the beginning of the proceeding (two things that are not done
today, and see, for example, a judgment given early December, 2019, in the Tel Aviv District Court where
a person claim was rejected only at the end of the proceedings with a relatively high order of costs of ILS
60,000, which is surely still far from the real costs of defense of the control holder). Without this change
of policy the Courts will continue to be overwhelmed with these frivolous tactical proceedings and the
national sport will continue uninterrupted ...

‘Doron Afik, Esq. is a notary public and an attorney admitted to practice in Isracl and New York and is the managing partner of Afik &
Co., Attorneys and Notaries (www.afiklaw.com). Doron served an adjunct professor at Hebrew University Doron teaches Mergers and
Acquisitions as part of the EMBA program. Doron's practice focuses primarily on Australian IPO’s, international transactions, including
mergers and acquisitions, dispute resolution and issues of public law. He is a graduate of a European Union alternative disputes resolution
course and the ICC Master Class for arbitrators and also serves as arbitrator. For additional details: +972-3-6093609 or at the e-mail:
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