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What do you Do when you Wake Up in the Morning?/Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a309
An article on the liability for defamation for sharing posts in
social media such as Facebook, but also Youtube, Instagram,
Pinterest or Twitter, and business media such as LinkedIn or
even public responses on open trade websites such as the
Israeli Yad2 or Craigslist, Amazon or Ebay). The article was
written by attorney Shelly Wilner of the Afik & Co law firm. The

article in English may be found at the link:
https://www.afiklaw.com/articles/a309
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http://he.afiklaw.com/updates/10587

Failure to transfer to a pension fund of funds deducted from employee wages will result in
personal liability of employee shareholders. Read more at: http://www.afiklaw.com/updates/10588
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Personal involvement must be demonstrated beyond being a shareholder in order to hold a
shareholder liable for a company debt. Read more at: http://www.afiklaw.com/updates/10590
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A notarized signature creates a hard to rebuttal presumption that the signatory understood
the content of the document and willingly signed it. Read more at: http://www.afiklaw.com/updates/10592
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Financial difficulties do not justify non—forfeiture of an autonomic bank guarantee. read more at:
http://www.afiklaw.com/updates/10594
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Statements in employment relations will receive protection from defamation more easily than
other statements. read more at: http://www.afiklaw.com/updates/10596
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A license to use land that was unpaid for may be revoked even after decades. Read more at:
http://www.afiklaw.com/updates/10598
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent
every second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and
business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or
joining) the mailing list please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please
add me to the mailing list.” The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific
advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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What do you Do when you Wake Up in the Morning?/Shelly Wilner, Adv.
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An article on the liability for defamation for sharing posts in social media such as Facebook, but also Youtube,
Instagram, Pinterest or Twitter, and business media such as LinkedIn or even public responses on open trade
websites such as the Israeli Yad2 or Craigslist, Amazon or Ebay). The article was written by attorney Shelly Wilner
of the Afik & Co law firm (www.afiklaw.com). Her practice focuses primarily on the commercial and corporate law,

litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. The article in English may
be found at the link: http://www.afiklaw.com/articles/a309
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Failure to transfer to a pension fund of funds deducted from employee wages will result in
personal liability of employee shareholders
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An architect was employed by a company but was terminated and his salary was not paid for several months
due to financial difficulties of the employing company. The architect demanded payment from both the
company and its shareholder.

The Labor Court held that the plaintiff is entitled to wages and compensation for belated payment and that the
shareholder is personally liable to the employee. The conduct of employers who, instead of terminating
employment and paying rights of employee prefer not to pay salaries until their situation improves, is a
behavior which should be abolished. Allowing employees to continue working for a long period without pay
and with uncertainty as to whether in the foreseeable future wages will be paid is not only illegal but also
inconsistent with basic fairness and ethics. Conduct of this kind shows carelessness to the possibility that the
employee will find himself without any ability to be paid for his work. For this reason the employer should pay
the employee compensation for the belated payment in the amount of 150% of the unpaid salary. From the
salary of the employee payments for pension were deducted, but the employer did not open a pension fund
at all and did not transfer funds to the fund. In general, failure to pay an employee's rights is not grounds for
piercing the corporate veil and attributing company debts to shareholders, but when an employer does not
transfer funds to a pension fund while continuing to deduct amounts from the employee's salary, not only is it
a criminal offense but it is a lack of good faith and fraud towards the employees and by itself is a cause for
piercing the corporate veil. Therefore, not only must the employer pay the employee the amounts deducted,
but the shareholder is personally liable for all the company's debts to the employee.




NI 792 INIFAY% Nayn N'YIR NRIYN NDIAY U 202NN AN NN 702 'WIK 91X AN FT) A
Personal involvement must be demonstrated beyond being a shareholder in order to hold a
shareholder liable for a company debt
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A supplier sought to hold a shareholder personally liable for a company debt by virtue of a promissory note
on which the shareholder’s signature was forged - after the company failed to pay its debt and checks that
were given by it bounced due to insufficient funds.

The Court dismissed the claim against the shareholder and held that because he did not sign the promissory
note, being a shareholder by itself does not justify piercing the corporate veil or holding him personally liable
to the company's debts. In order to establish a personal claim against a shareholder by piercing the corporate
veil or other personal liability, a personal involvement must be demonstrated beyond the mere holding of
shares. Here, the supplier performed a service for considerable sums before receiving a payment and based
only on the company's obligation to pay. Only after completing the service and upon request from the
company to change the payment terms, was the company's financial condition first examined and it was
requested to present a promissory note of the shareholder. However, despite the high amount of the
transaction, the supplier did not demand that the note be signed before a witness or an attorney. Because
the shareholder was not involved in the transaction and his signature was forged, the supplier was negligent
by not taking any basic measures to secure the payment of the consideration, including ensuring the identity
of the signatory.
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A notarized signature creates a hard to rebuttal presumption that the signatory understood
the content of the document and willingly signed it
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Owner of land that was taken by eminent domain empowered another person to negotiate and sign a
compensation agreement with the State. The power of attorney was signed by putting down a fingerprint
before a notary public. That attorney signed on behalf of the landowner a compensation agreement with the
State, but years later the landowner filed a lawsuit against the State, contending that he did not realize that
that the attorney is also empowered to sign the agreement on his behalf.
The Court held that a second claim may not be filed because the power of attorney empowered the attorney
to sign on behalf of the landowner the compensation agreement with the State. There is a presumption that
anyone who signed a document understood what he signed upon and what he undertook. This presumption
is reinforced where the signature was before an authority or a notary public who has approved the signature.
Israeli law states that a notary's approval is sufficient evidence in any legal process without the need for further




evidence for the notary’s words, the notary’s actions and the words of others and their actions that they said
or did before the notary, all as stated in the notarial approval. Here, although this is not written in the notary's
confirmation that the notary explained to the landowner the contents of the document, it is presumed that the
notary acted lawfully and that a notary would not approve a person's signature and state that the person
signed of his own free will, without that person actually expressing a free will to sign the document and
understanding of the contents. Thus, the attorney was entitled to sign the compensation agreement with the
State and no compensation can be claimed again.
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Financial difficulties do not justify non—forfeiture of an autonomic bank guarantee
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A cooperative association retained the services of a company for building a residential project within a year.
The project was delayed and the cooperative terminated the agreement and forfeited the bank guarantees
furnished by the company. The construction company sought to avoid such forfeiture contending that it would
result in its economic collapse .

The Court held that financial difficulties do not justify non-forfeiture of a guarantee. A bank guarantee is
autonomous and the bank may not review the basic transaction. This principle encourages contractual stability
and certainty. A bank will avoid forfeiture of a guarantee only where the beneficiary committed a serious
fraudulent act or other special irrelated serious circumstances, which exception will be construed narrowly so
that the purpose of such guarantee would not be undermined. For example, when the beneficiary agrees that
there is no cause for forfeiture, usually in cases where the project has already been completed. In addition,
the recent case of Bibi Roads stated that when parties to an agreement distribute risks ex-ante, fairness
requires compliance with their obligations, and this projects on the issue of forfeiture of bank guarantees,
which are also a risk taken by a party to a contract. Here, the consummation of the project became difficult
and it was thus incomplete. The economic status of the construction company does not matter in this regard,
as it took a risk and agreed to undertake autonomous bank guarantee.
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Statements in employment relations will receive protection from defamation more easily than
other statements
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An employee of a technology company sent an e-mail to the CEO to which the company's accountant and
insurance agent were also addressees. In her letter, the employee called the CEO names because she was
not paid rights to which she was entitled.
The Labor Court held that this was a defamation, but the employee would be afforded protection under law.
Offensive statement against a person will be deemed defamation if published to another person. Here, the
employee sent the email to other people besides the CEO and therefore this constitutes defamation.
However, statements made under employment relations will be reviewed from a lenient perspective and given
broader protection than statements of the same nature, which were made under different circumstances.
Here, the employee believed the statement she wrote and the text of the publication did not go beyond the




scope of reasonableness as the email was not widely sent, did not appeal to a wide audience of readers and
did not exceed the proportion reasonable under the circumstances of the case and therefore the claim against
the employee was rejected.
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A license to use land that was unpaid for may be revoked even after decades
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A municipality demanded the eviction of a house built on public land over 30 years before that.

The Court held that the land should be vacated. When a landowner does not oppose the possession of a third
party in its land, it is in fact a matter of granting a license and this prevents a claim of trespassing or a demand
for payment. However, a license may be revoked at any time by the landowner notifying that that it no longer
wishes to authorize the actions for which the license was granted. There are cases where a license is irrevocable
but a free license, certainly in public property - cannot generally be irrevocable. Thus, when the municipality
demanded the evacuation of the land and certainly when a claim for eviction was filed, the license was revoked,
and the land should therefore be vacated.
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What do vyou Do when vou Wake Up in the Morning?/Shelly Wilner, Adv.’

The average person opens his morning with coffee and a newspaper, or, to be precise, with Ynet or
other Internet news-site, and a review of his Facebook “feed". If he sees an interesting post, he
sometimes responds to it with a "thumbs up" (Like), sometimes even casually sharing it. Ah, ... but
wait a minute... What if this simple post-sharing operation may entail legal consequences and possibly
result in thousands in damages? Maybe it is worth thinking twice before pressing the "share" button...

Israeli law demands for the prima-facie tort of defamation an "abusive publication" and “publication”.
The wording of the law is very broad regarding the means by which the publication may be made
(orally or in writing and even through a drawing or gesture) but also requires that the publication is
addressed to a third party and reached its destination, and if it was made in writing, it is sufficient that
the writing could have reached, given the specific circumstances, such third party. The technological
era forced the Courts to adapt the law to "modern" publication means, especially after the 2011
benchmark case of suicide of a teenager due to hate posts on his "wall". Thus, for example, in a 2014
case, it was held that the action of posting on another Facebook page amounts to defamation and in
2017, Israeli Supreme Court even held that commenting in a post might be considered a "publication"
and defamation.

In a case decided by the Israeli Supreme Court in January 2020, a couple shared a Facebook
defamatory post against a local newspaper and pressed the "Like" button on another, even though
they did not know who wrote and published the original posts. Nevertheless, the Court held that the
mere act of sharing a post amounts to defamation, but made it clear that the act of pressing "Like"
does not. The act of "sharing" creates a "copy" of the offensive publication and is in fact a repetition
of the particular publication, which exposes it to other users, who may not have otherwise been
exposed to the original publication and thus may contribute to its distribution and resonance (hence
helping it become "viral"). On the other hand, it is hard to see a "Like" as a "copy" and repetition.
Although the damages awarded were only ILS 5,000 (a tenth of the possible statutory compensation),
the Court's decision opened the door to the possibility of suing for posting “shares” on social media
(Facebook, but also Youtube, Instagram, Pinterest, Twitter, LinkdIn etc.). With the rules of the game
yet unclear this leaves us in a virtual darkness.

So what is the solution? As stated in the immortal song of Shalom Hanoch and Eric Einstein from the
album "Shabul" (1970): “What do you do when you get up in the morning? The same things but
slowly”. Think before sharing slanderous posts on social media (and business media such as LinkedIn
or even public responses on open trade websites such as the Israeli Yad2 or Craigslist, Amazon or
Ebay)., and carefully consider whether such actions are necessary, and if the event has already taken
place, it is important to consult professional lawyers with expertise in the relevant field so that such
may examine possible legal claims or defenses.

“Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or
at the e-mail: afiklaw@afiklaw.com
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