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Afik & Co. marks the date of birth of professor Bernhard Zondek (July 29, 1891 - November 8, 1966), an Israeli pioneer of modern endocrinology and a
gynecologist who developed the first reliable pregnancy test. The Israel Prize for Medicine laureate of 1958.

oMy Ty /"..."7nLIWYN A" A1
Lien on me.../ Adi Marcus, Adv.
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An article on the right of contractors lien and the ability to exersize
it by construction contractors. In the event that the relationship
between a landowner and a contractor turn sour, does the
contractor have a lien on the property and may refuse to return it
to the owners? The article was written by Adi Marcus, Adv., a

senior lawyer at the law office of Afik & Co., Attorneys and Notary.
The article in English may be found at the link:
https://www.afiklaw.com/articles/a314
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Funds withdrawn from a company by a shareholder and not repaid may be deemed taxable
dividend income. read more at: http://www.afiklaw.com/updates/11066
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In the absence of any other consent, a commitment to raise funds for the company is a
commitment of 'best effort' and not a commitment to a result. Read more at: http://www.afiklaw.com/updates/11068
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A claim against an officer of a company will be barred if it does not include specific details of the
grounds for a personal liability. Read more at: http://www.afiklaw.com/updates/11070
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A party to negotiation must disclose to the counterparty material information even if the

counterparty represented to have made the required research. Read more at:
http://www.afiklaw.com/updates/11072

7707 TX 12'RY 'n Ta1 INNKX) DX D2 YA [IYY7 awnt X7 'uOwn '70 nNaona NNXKIY DMAaT A

17N 29 75 79 NYWI5NIA VN [IW7 1190 01NN ;YN IW77 awnT K7 '0O5WN '70 NNA0N1 IWYIY 0I0TD (TN TINN

moon axnpy UOWN [T MIAON2 NNAXI DXN ) X7X Ya9In NINT IN DMATH DIN DX DINR X7 ;700
http://he.afiklaw.com/updates/11073

Things exchanged during legal proceeding are not deemed defamation even if said regarding
a person who is not a party to the proceedings. Read more at: http://www.afiklaw.com/updates/11074
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In the absence of agreement regarding the dissolution of tenancy in common it will be dissolved by
selling the asset and d|V|d|ng the profits. Read more at: http:/www.afiklaw.com/updates/11076
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent
every second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and
business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or
joining) the mailing list please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please
add me to the mailing list.” The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific
advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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Lien on me.../ Adi Marcus, Adv.
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http://he.afiklaw.com/articles/a314
An article on the right of contractors lien and the ability to exersize it by construction contractors. In the event that
the relationship between a landowner and a contractor turn sour, does the contractor have a lien on the property
and may refuse to return it to the owners? The article was written by Adi Marcus, Adv., a senior lawyer at the law
office of Afik & Co., Attorneys and Notary (www.afiklaw.com). Adi Marcus, Adv. is an attorney in the office of Afik
& Co. Her practice focuses primarily on the commercial and corporate law, copyrights and international transactions.
Advocate Marcus Holds a major in law and an M.A in communication from the Tel Aviv University and an
international MBA from the Bar llan University. Afik, Esq. is a notary public and an attorney admitted to practice in

Israel and New York and is the managing partner of Afik & Co., Attorney. The article in English may be found at the link:
http://www.afiklaw.com/articles/a314
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Funds withdrawn from a company by a shareholder and not repaid may be deemed taxable
dividend income
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An owner of a company withdrew funds accumulated in the amount of ILS 2,200,000 without reporting it to
the Tax Authorities and without paying tax, contending that it was a loan intended to be repaid to the company.

The Court held that the funds are classified as a taxable dividend because such were not repaid, and the
shareholder did not show any intention of repaying them. Each transaction must be reviewed pursuant to its
true economic nature and under the circumstances, and not according to the formal appearance or name
given to it by the parties. In order to determine whether a withdrawal from a company is a dividend or a loan,
one should review its terms and conditions, as well as its characteristics. This classification is essential,
because if the withdrawal is classified as a loan, it is to be repaid and will not be taxable. On the other hand,
a dividend would not be repaid but would be taxed. Such classification is of great importance for the
prevention of exploitation by controlling shareholders, especially in non-public companies, which are subject
to lighter reporting obligations. Even withdrawal of funds from a company by its controlling shareholder,
without being charged interest, will be deemed dividend income. Here, the shareholder did not anchor the
loan in an agreement, the loan was not recorded in the company books, no explicit commitment was made to
repay the funds and de facto no funds were repaid. Thus, the withdrawal of the funds should be classified as
a dividend and taxable as such.
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In the absence of any other consent, a commitment to raise funds for the company is a
commitment of 'best effort' and not a commitment to a result

TINAN VO YN N2 N7070N NP'7NnN ,09.06.2020 ,'nxi 'Xar 1 'NRIE. N"Ya T TaIR AR 0171100 'o1* 11918-09-18 X"'N]
[X'wa 20,2120 T7RN VDIWN 1) ,19' — 2aX M

MINN2 72'PY NN DX 2'Un'7 WAT 02NN 01'a NIYXAXKA 2A"NINA NMWOX NZ91NY7 0'90D 01'a NNVN7 DYV YyI!
011N TV NTAY X7 NNANNW INXRYI [IPNN D190 7W2 NNaNN DY Dd0NN NR 170" 0RINNN OI'A NNNISV'79Y NKY
.DdoInN Tvina

NNYOKXN YVI'NN NYIN NN2ANNY NINNY N1MAnn 270 77 2'wn? yyvirn 2y D yapl np7n2a ny'ann Nx 72 uswnn na

DRXIN 7710 11X NI7TNWN Arn DI7TAYN AN ARYIN AN DA 10 1WA DM'DN DITINN 1'T 0NN TV TnyY
DTN P X7R ,NYIN NI'R DRXINN DX 1910 12'X NIZTNYN 2I'N .NN'YI0N 1107 ynxn N'WY7 2I'NN DX K7X , TN




,D'WIIPN NIPTNWN 2N 17721 DD0NA . 2"NNNN 7 NN 101N IX NI7YINNA IRXIND NNAIT? ,WITID YNrn nwyl X7
NI NN NIAKIA OYXY' DNN'WA DA 0Y7 DIFO'L IMIYV'T NWID LIXTN RITA" NR WTn7 yyvirn 7y D ann 2
1NN DA NIYYARA ITPOIN OI'AN '9001 77N .0"I0N TVINY TV OI'AN TY2 TiNy? W' D D'WAIpN NRXIN 2I'N X7 ,"nnna
N7012 D2 )2 2APY .NNANN DY NNYRNNAN 71017 X120 12T DRINNN 01 W dNNIdLY9N [NEN71 A"naNa 17 T
NNIIBLY7ON [NPN7 TN TN 7W NAKNNI'UDWNAN YIV'D DINN . TVINQ OI'AN TV NTAY X7 NNANNI YVI'N DY DNYPNNN
DINNA 7'V ,2"NINA DM 01'A X DT'? [DRY DIWN NIZTNYAN NAIN NIX 190 X7 KIN D71,YVIN 79 INIMNK NI'R
NN2NNY INKY7 AN 2 0I'AN TV NTAY X7 NNANN ,NRXINN 2I'N7 TWRA .NNANN 1Y D9Y7 RN eI 'on!
WX D'WYN1 770 N YYI'? DA ,NINT DY .NN'WNN DX DY7UNY7 NNWOKRN DX 11A1 Nyl yyI'n oy DdOoN NX 7027 nnnm

JTN'YY NINNA 72'7Y NNann NMnNn 270 21 2'wn? 17 271 0N Ty Ny 'RY o' 7w 19101 171210

An adviser hired for the purpose of raising funds for a possible crowd financing in the U.S. was demanded to
return shares received as consideration after the crowdfunding platform terminated the agreement with the
company due to a breach of its regulations and after the company did not meet the agreed capital raising
target.

The Court accepted the claim in part and held that the advisor should return only part of the shares even
though the company prevented the advisor from meeting the raising target. Israeli contracts law recognizes
two types of undertakings: outcome and ‘best efforts’. A 'Best efforts’ undertaking does not include a defined
outcome, but the duty for making an effort to act for a specific purpose. A ‘best efforts’ undertaking is not
breached if the result is not achieved, but only to the extent that no effort was made as required, for example
as a result of the negligence or incompetence of the obligor. Here, the agreement included a 'best efforts’
undertaking that the advisor must devote "his full energy, ability, knowledge and experience to provide the
services and perform them with loyalty and a high professional level", side-by-side with an outcome
undertaking requiring the raising target to be met by a certain date. Some of the funds raised were deposited
with an intermediary contrary to the law and regulations in the US platform, resulting in termination of the
contract with the company. As a result, the contract with the advisor was also terminated by the company
and the company did not meet the recruitment target on time. The field of legal advice and compliance with
foreign law to the platform's regulations is not under the responsibility of the adviser and therefore he did not
breach the duty of 'best effort' because he did promote the crowdfunding in the US, especially in the field of
public relations, and even led to an increase in company value. As for the outcome undertaking, the company
did not meet the raising target inter alia due to the fact that the company rushed to terminate the agreement
with the advisor and prevented him from completing the task. However, it the advisor also had a part in the
actions that led to the non-compliance with the raising target and therefore he was ordered to return only part
of the company shares received as consideration for the services.
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A claim against an officer of a company will be barred if it does not include specific details
of the grounds for a personal liability
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In the absence of a building permit, the winner of the tender was forced to dismantle buildings built according
to a tender published by the Economic Company for the Afula Municipality, for the planning and construction
of buildings as part of the restoration project of the Turkish train station and converting it to a recreation center.
The winner also demanded compensation from directors of the Economic Company for their negligence.

The Court outright dismissed the lawsuit against the officers. The business judgement rule creates in favor of
officers in an initial "presumption of integrity" under which there will be no liability for an officer unless acted
in bad faith, received an uninformed decision, acted in conflict of interests or similar grounds. A claim for
direct liability of an officer, not by virtue of being an officer, may only be met in special circumstances in which
there are circumstances that goes beyond the normal activity of the officer in the company. When a general
claim is filed against officers in the absence of factual detail that will show grounds for personal liability the
claim against the officer may be dismissed outright. Here the claim was formulated in a general manner and
without detailing what exact facts to create personal liability and was therefore dismissed outright.
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A party to negotiation must disclose to the counterparty material information even if the
counterparty represented to have made the required research
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A lessee demanded to terminate a lease agreement for a petrol and gas station after the lessor did not disclose
the fact that there may be legal difficulties in obtaining a business permit for the purpose of the lease due to
lack of a building permit for one of the leased gas facilities.

The Supreme Court held that the lease agreement is revocable due to defects that occurred at the time of its
inception, including mistake or fraud. The lessor of a property is obliged to disclose the material facts
concerning the suitability of the leased property for the intended use. Breach of the duty of disclosure at the
stage of contractual negotiation may lead to an error and even fraud in the inception that grant a right of
revoking the agreement. An obligation of the lessee to carry out inspections on its behalf does not exempt
the lessor from its duty to disclose basic facts within its knowledge. Here, itis a commercial lease that clarified
the uses that the lessee intended to make, including the operation of a gas refueling facility. Even though the
lessee stated in the lease agreement that it performed all necessary research regarding the possibility of
obtaining the necessary licenses to operate the gas station, it later encountered difficulties in obtaining the
permanent business license. The lessor had relevant information regarding the leased property and it knew
that a building permit had not been issued for the gas facility and therefore it is likely that the lessee would
encounter difficulties in obtaining a business permit. Therefore, the lease agreement may be revoked due to
misrepresentation or alternatively, due to a "common mistake".
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Things exchanged during legal proceeding are not deemed defamation even if said regarding
a person who is not a party to the proceedings
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A company sued a person and in a document filed by such person he defamed the wife of the company
manager.

The Court dismissed the wife’s claim and held that because the things were exchange during legal
proceeding, they are not deemed defamation. The Israeli Law of Defamation fully protects exchanges made
during legal proceedings. This defense balances the protection of a person's good name and the public
interest for due legal process, without those involved in it apprehending legal claims because of statements
that may be considered defamatory. The sole condition for the application of the defense is that the publication
is made during legal proceedings and one does not review the content of the statements. Here, the contention
that the statements are not relevant to the legal proceedings or that such were made against a person who is
not a party to the proceedings are contention regarding the content of the statements, when such were made
during a legal proceedings and therefore fall within the defense under law.
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In the absence of agreement regarding the dissolution of tenancy in common it will be dissolved
by selling the asset and dividing the profits
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Two tenants in common sought to dissolve the partnership but one of whom demanded the sale of the asset in
its entirety and splitting the profit while the other demanded the sale of only the exiting partner’s share.

The Court held that the tenancy is to be dissolved by the sale of the asset in its entirety with the profits divided
between the partners. Joint ownership of assets is undesirable. Therefore, the law created clear rules enabling
each partner to bring about the dissolvement of the partnership at any time. The first, and most preferable path
for dissolving a tenancy in common is by the parties' consent. However, in the absence of such consent, and
because splitting the asset is not an option, the preferable path is the sale of the asset and division of the profits
between the partners. The path of partial sale of the asset, absent mutual consent of the partners does not exist
unless as a result of the complete sale material damage will be caused. When the partner invested his money in
the asset by way of tenancy in common, he should have known that he may be required to dissolve it in the future
and should have included an agreement on how to do so beforehand. In the absence of such an agreement,
therer is no choice but to sell the asst as a whole and split the profit.
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Lien on me.../ Adi Marcus, Adv'.

“Possession in nine tenth of the law”, but what happens when possession is given to a contractor
performing a job for the owners of the property but later refuses to return it? Imagine a scenario where
owners of apartments in an apartment building enter an agreement with a contractor for the purpose of
doing construction on the building. In the event that the relationship turn sour, does the contractor have
a lien on the property and may refuse to return it to the owners? May he prevent the owners from
returning to their apartments?

A contractor lien is the right of service providers to take the law into their own hands and, in effect, use “self
means”’, without the need to approach the Court. It allows the service provider to refuse returing property
until settlement of a debt for the services provided, thus applying substantial pressure on the owner.

Many tend to believe that the right of lien is limited to “movables”, but this is a narrow view as, in fact,
the right of lien can apply to a wide range of assets, including land, buildings, factories etc. If I take
my car to the garage for repair and later refuse to pay for it, the garage owner is within his rights to
refuse release of my car to me. However, when it comes to an apartment, a piece of land or a building,
we find it hard to believe that a contractor performing tasks on the property will be able to prevent me
from entering my property upon a disagreement on payment for the services. However, this action is
certainly within the contractor’s rights under certain circumstance.

Undoubtedly, when it comes to real estate, the right of lien becomes a substantially important right allowing
the contractor to exert considerable pressure. Even more so, when taking into account that the right of lien
is considered an especially strong right, granting the contractor preference over other creditors (even those
who have a mortgage over the property, such as banks). It can also entitle a contractor to various fees and
payments for the duration of the lien such as betterment payments and maintenance and safeguarding fees.

Seemingly, a contractor is entitled to execute the right to lien whenever such believes payment for his
services has not been paid, and does so simply by keeping the property. However, if a contractor placed
a security guard at the entrance of the construction site or simply changed the locks on my apartment
and left the premises, does this count as executing a lien? The answer is — not necessarily. The right to
impose a lien requires continuity and once possession is broken — there is no turning back. It is a lot
like those strange contests in which the competitors are required to place a hand on a car and the last
person remaining in physical contact with the car wins it. In order to impose a lien, the contractor must
demonstrate active presence at the property and even performance of tasks (the presence of equipment,
workers etc.). Similarly, a case brought before the Tel Aviv Court in 2013 dealt with a contractor who
stopped working at the site, locked the gates and simply walked away. The Court held that the
contractor was not actively in possession of the property and thus the lien lapsed.

The contractor does not have a lien for debts that are not directly related to the same asset. Thus, if an
owner has a contractor operating in several of his properties on different projects, the contractor can not
contend the existence of a lien on a different property than the one for which the debt exists, unless
showing that all projects are the same transaction.

How can one prevent the problematic outcome in which a contractor holds a lien due to a financial dispute?
The answer is - by an explicit written agreement between the parties, prior to the contractor beginning the
work on the site, according to which the contractor does not have a right of lien on the property. Such an
agreement prevents the contractor’s right of lien on the property and ensures that the owners will receive
their property back. Of course, it is important to have such an agreement drafted by an attorney specializing
in the field and most importantly, not to settle, especially when dealing with complex projects, for an
agreement sent by one of the parties, without receiving legal counsel specific to the deal at hand.

‘Adi Marcus, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial and corporate law,
copyrights and international transactions. Advocate Marcus Holds a major in law and an M.A in communication from the Tel Aviv University and an
international MBA from the Bar Ilan University. Nothing herein should be treated as a legal advice and all issues must be reviewed on a case-by-case basis.
For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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