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Afik & Co. marque la date du déces de I'écrivain juif frangais Valentin Louis Georges Eugéne Marcel Proust (10 juillet 1871 - 18 novembre 1922), I'un des plus
grands auteurs frangais du XXe siécle, surtout connu pour son livre « A la recherche du temps perduc« .
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Afik & Co. marks the date of demise of Jewish French author Valentin Louis Georges Eugéne Marcel Proust (10 July, 1871 - 18 November, 1922), one of the
greatest French authors of the 20th century, most know for his book “In Search of Lost Time.”
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Cancellation of tender - thin line between legitimate and unreasonable /Yair Aloni, Adv
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http://he.afiklaw.com/articles/a322
An article on the ability of the Tenders Committee to cancel a tender
after opening the bids and then launch a new tender. The article was
written by Adv. Yair Aloni, from Afik & Co. The article in English may be found
at the link: https://www.afiklaw.com/articles/a322
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Creation of a partnership does not require a written contract but in its absence it is required to
show agreement and behavior as partners. Read more at: http://www.afiklaw.com/updates/11534
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When a shareholders loan is granted without setting its terms it should checked whether it is an
investment and not a loan. Read more at: http://www.afiklaw.com/updates/11537
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A claimant company in liquidation is required to deposit a guarantee to secure expenses of
defendant. Read more at: http://www.afiklaw.com/updates/11539
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A technical defect in a guarantee can be remedied even if its wording does not match the wording of

the tender's guarantee which was attached to the tender documents. Read more at:
http://www.afiklaw.com/updates/11541
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In order to prevent deceptive similarity between two competing marks it is enough to limit

the similar mark in a manner which will prevent such deception. Read more at:
http://www.afiklaw.com/updates/11543
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Sale of asset on the 15th day of publication of a bettering zoning plan is not subject to land betterment
Ievy on such plan. Read more at: http://www.afiklaw.com/updates/11545
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Afik News is the biweekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent
every second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and
business Israeli related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or
joining) the mailing list please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please
add me to the mailing list.” The Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and
without any changes. Nothing contained in the Afik News may be treated as a legal advice. Please contact an attorney for a specific
advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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Cancellation of tender - thin line between legitimate and unreasonable /Yair Aloni, Adv.
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An article on the ability of the Tenders Committee to cancel a tender after opening the bids and then launch a new
tender. The article was written by Adv. Yair Aloni, from Afik & Co. Yair Aloni is a partner at Afik & Co., Attorneys
and Notaries (www.afiklaw.com), emphasizing on commercial and civil law, including real estate, litigation, tenders

and administrative law. He is certified in Israel for the execution of lasting powers of attorney. The article in English
may be found at the link: http://www.afiklaw.com/articles/a322
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Creation of a partnership does not require a written contract but in its absence it is required
to show agreement and behavior as partners
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A Greek shipping company leased a ship to a Turkish company with a crew to operate a regular shipping line
between the ports of iskenderun (Turkey), Haifa (Israel) and Port Said (Egypt). Among other things, the
Turkish company transported trucks loaded with goods to the port of Haifa, from which they crossed by land
to Jordan (via the Sheikh Hussein Bridge) to Arab countries. To this end, the Turkish company contracted a
shipping agent and customs broker at the port of Haifa, who also paid fees and other payments in its place. It
later contended not to owe them funds because a partnership had been formed between them.

The Court held that there was no partnership between the parties and the Turkish company owes funds to
the port agents. A partnership is a contract between two or more parties to jointly manage a business. A
partnership does not require a written contract, however in the absence of a partnership contract, it is required
to show the existence of a partnership in other ways, as a presentation of the parties' intent, whether the
parties introduced themselves to others as partners, whether the parties shared business profits and the
duration of the relationship. None of these signs existed here. A ship's agent is a person whom the shipowner
authorized to be an agent on its behalf at a port in Israel and handles for a cargo owner, in connection with
the unloading, loading or delivery of cargo, the collection of transportation fees and arrangements made on
the ship or in port area. A customs broker deals with the customs authorities in connection with the import,
export or transit of goods. Here, the ship's agent and customs broker sent terms of contract to the Turkish
company, which did not oppose to such and began to cooperate with them. Non-opposition constitutes
agreement to the terms and conditions and creates an agreement and the said agreement, in accordance
with its terms, is a cooperation and not a partnership agreement. The Turkish company is therefore obligated
to pay the ship's agent and customs broker.
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When a shareholders loan is granted without setting its terms it should checked whether it
is an investment and not a loan
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An investor purchased shares in the company in exchange for a shareholder loan to the company. He later
demanded repayment of the loan.

The Court held that the shareholders loan is in fact an investment in the company that for tax purposes has
been defined as a shareholders loan and therefore the investor does not have the right to demand its
repayment. The share purchase agreement stipulated that the provision of the loan was a condition for
receiving the shares but did not stipulate the terms of the loan, including the date of repayment, installments,
interest, etc. In such a case, it must be examined whether the term "shareholders loan" used in the agreement
does in fact teach of the real nature of the transaction or whether it is an investment in the company and not
a shareholders loan. Among other things, it must be checked whether the shareholdres loan transaction was
made within the ordinary course of business, what is the nature of the loan agreement, what was the financial
status of the company when the loan was extended, what is the nature of the relationship between the
shareholder and the company, for what purpose was the loan used — is it to purchase assets or for ongoing
expenses, is there any collateral for the loan, etc. In this case, although the parties chose to register the
consideration for the shares as a "shareholders loan", it is clear from the wording of the agreement that this
is not an ordinary commercial owner loan, but a share purchase and therefore the shareholder is not entitled
to demand the loan repayment.
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A claimant company in liquidation is required to deposit a guarantee to secure expenses of
defendant
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Office Depot (Israel) Ltd.’s liquidators filed a claim in the amount of ILS 50 million against some of the
company's officers.
The Court held that the company must deposit an ILS 200,000 guarantee, because the fact that a company
is in liquidation has an effect on the amount of the guarantee, rather on the need to deposit one. Israeli law
sets a presumption that a company must deposit a guarantee when a request is made, unless shown
economic ability or other circumstances justifying exemption from depositing a guarantee. In addition, the
chances of the claim may also be reviewed, but only when these are very high or very low. Only after it has
been determined that a company must deposit a guarantee, a proportionate guarantee amount will be
determined, while balancing both parties’ interests, including, here, the liquidators’ interest in attaining value
for the company’s creditors. Here, the company’s financial situation, the claim’s complexity and the amount
of the claim indicate the need of depositing a guarantee. However, due to the need to preserve the liquidators’
interest, the proportional amount would be set on a lower amount than otherwise would be held.
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A technical defect in a guarantee can be remedied even if its wording does not match the wording of
the tender's guarantee which was attached to the tender documents
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The Ministry of Education tender committee disqualified a bid due to a defect in the guarantee as its wording
did not match the wording of the guarantee that was attached to the tender documents.

The Court accepted the petition and held that the defect in the guarantee is technical and does not justify the
disqualification of the bid. A defect in the guarantee will generally lead to the disqualification thereof, out of a
desire to uphold the principle of equality between the participants. Only in very exceptional cases can a defect
be remedied and only if the mistake is made inadvertently and in good faith, and when the defect is learnt
from the guarantee itself (such as a typo or accidental omission) and provided that the tender committee can
construe the exact intention of the bidder and this mistake does not jeopardize the principal of equality. Here,
the wording of the guarantee submitted to the tender did not include the telephone number and fax number
of the bank, as required in the wording of the guarantee attached to the tender. As this is a technical omission
that was made in good faith and does not detract from the validity of the guarantee, its conditions or the
possibility of its realization, there is also no apprehension of harming the principle of equality. Therefore, the
decision of the tenders committee to disqualify the bid is revoked.

Nn'younn NKX VINNY NMIX2 nniTn [N'on n22202 'TINON "'IN'0 MY ['2 D'I0XN N'"YLN yian?'m A

In order to prevent deceptive similarity between two competing marks it is enough to limit
the similar mark in a manner which will prevent such deception
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The owner of a registered trademark requested the deletion of a competing mark, due to the such bearing a
close resemblance to the existing mark, amounting to the marks being deceptively similar.

The Trademarks Registrar held that the competing mark was indeed deceptively similar. However, instead
of ordering the mark erased, the Registrar ordered that the competing mark be limited to certain colors which
will prevent deception of the consumers. In order to determine whether two marks are deceptively similar, a
three-pronged test is used: the test of appearance and sound, the test of goods and consumers and the test
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of other circumstances. The test of appearance and sound, as its name implies, compares the two marks
and is aimed at the untrained eye of the consumer, taking into account the consumers imperfect memory.
The test of goods and consumers examines whether the good on which both trademarks were registered
belong to the same type and commercial family. The test’s aim is to determine whether there is a chance that
the consumer may infer a connection between the owner of the registered mark and those using the similar
mark or some kind of patronage, and whether potential consumers might confuse products bearing the two
marks. The final test, the test of other circumstances, allows to consider other factors, such as the
circumstances under which the similar mark was designed, or the existence of other similar marks. In order
to determine deceptive similarity between two marks, there is no need to show that consumers were indeed
mistaken or confused, merely that the threat of such confusion exists. Here, both trademarks use similar
visual elements, and while the similar mark was registered in black and white without limitation of color, in
practice, the similar mark used the same colors as the existing mark. Both marks were registered under the
same classification, used on overlapping goods, and were aimed at the same consumers. Because the similar
trademark was not the product of inspiration from the design of the first trademark and there are no other
existing marks, similar enough to prevent a claim of deceptive similarity, the marks are deceptively similar,
creating a danger for misleading consumers but that danger can be thwarted by limiting the similar marks to
certain colors, different than the ones used by the existing mark.
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Real Estate Law Updates
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Sale of asset on the 15" day of publication of a bettering zoning plan is not subject to land
betterment levy on such plan
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An apartment seller in Tel Aviv was required to pay a land betterment levy in the amount of approximately ILS
400,000 as a result of the approval of the Tel Aviv Quarter 3 plan.

The Land Betterment Levy Appeals Committee accepted the appeal and held that at the time of the transaction
the plan had not yet entered into force and therefore the seller should not bear the obligation to pay the betterment
levy. The provisions of the law and its clear language cannot be ignored and such stipulate that a plan enters
into force "at the end" of 15 days from its publication date and not "during" the 15th day. Here, the plan was
officially published on 09.01.2018 and the apartment was sold on 24.01.2018, i.e. during the 15th day (the first
day of publication is not counted). Therefore, at the time the plan went into effect, i.e. 25.01.2018, the seller was
not the owner of the apartment anymore and therefore the seller should not be subject to betterment levy in
respect of the sale.

For full disclosure, the seller in this appeal proceeding was represented by advocate Yair Aloni of Afik & Co.
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Cancellation of tender - the thin line between legitimate and unreasonable/ Yair Aloni, Adv’ .

A company participated in a tender after diligently filling out all the tender forms and once the bids
were revealed it became clear that it met all the threshold conditions. The publisher of the tender
believed that the financial offers were not as attractive as estimated and utilized a provision in the
tender document stating that the Tenders Committee "does not undertake to accept the cheapest or
lowest bid, or any bid whatsoever" to declare that the tender is cancelled, followed with the
publication of a new tender soon after. Is this an extreme and drastic measure or application of a
legitimate right of thet ender publisher?

The Israeli Tender Obligation Regulations stipulate that the Tenders Committee may decide on the
selection of the most suitable bid or decide not to select any bid, all with the aim of ensuring the
"maximum benefits" to the tender publisher. Additionally, a bidder who participated in a tender is
subject to the provisions of the tender and cannot later raise contentions retrospectively.
Theoretically, under this principle, if a tender publisher sets in advance that it will be entitled to
exercise its discretion whether to accept "any bid" and may cancel the tender, the tender publisher
fulfilled its duty and the bidder cannot contend against a decision to cancel the tender.

However, one of the overriding principles of a tender is the principle of equality. Although the tender
fulfills other purposes as well, such as, inter alia, maximizing the business interest and the right of
the tender publisher to receive an excellent offer by increasing competition between the bidders, these
principles may conflict from time to time. In a conflict between the business interest and the principle
of equality, the principle of equality prevails due to its great contribution to the public's trust in the
tender process and by serving the principal in the long-run. This is because allowing the cancellation
of a tender in a progress stage, even for legitimate commercial reasons, may open the door to
corruption or prohibited preference. Thus, for example, a tender publisher may decide to cancel the
tender after learning about the identity of the bidders, whether out of a desire to choose a party that
did not participated in the tender at all or to prevent a contractal relations with a particular bidder who
actually submitted a bid. This option severely impairs the bidders' reliance and certainty on tender
procedures and may also prevent bids being submitted by potential participants.

Another difficulty arises when the tender holder decides to cancel the tender after the bids were
revealed and their content exposed, but shortly thereafter decides to publish a new tender or another
competitive procedure, in exactly the same matter. Thus, even if the motives for canceling the tender
were for seemingly legitimate reasons, such as the lack of economic logic in the tender result, at this
point there is growing concern of harm to the principle of confidentiality and fair competition, as the
commercial information is already in the open, visible and known — thus jeopardizing the principal
of by enabling bidders to make improvements to their bids.

Thus, for example, in October 2020, the Administrative Court of Be'er Sheva overturned a decision
of the Israel Electric Corporation (IEC) Tenders Committee that decided to enter into a new
competitive bidding process (by request for proposals) even though two bids remained eligible in the
tender and one was even selected as the winner. In that case, the IEC tried to take advantage of the
procedure in order to improve the financial bids received and the Court did not see this kindly.

Therefore, it is advisable not to accept Tenders Committee's decisions as a done deal as they are
subject to scrutiny by the Court which does not hesitate to interfere in cases of unreasonableness, for
so long as the petition is made on time. It is important to seek the help of a lawyer with experience
in the field of tenders throughout all the stages of the tender in order to ensure that decisions made
throughout the tender process are made pursuant to the law.

"Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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