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Afik & Co. marks the date of demise of American songwriter Stephen Collins Foster (July 4,
1826 - January 13, 1864), known also as "the father of American music".
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| promised, but did not promise to keep- risk of contracting local authorities/Yair Aloni, Adv.
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http://he.afiklaw.com/articles/a326 iw'pa
An article on the importance of taking the correct measures when
contracting a local authority, in order to avoid a later repudiation
of the agreement and refusal to pay the consideration. The

article was written by Adv. Yair Aloni of Afik & Co. The article in
English may be found at the link: https:/www.afiklaw.com/articles/a326

7V NNMI OTPoY 0'72an ,0'TIANRN ADTY .2

Corporate, Antitrust and Securities Law Update

NANKX NITARNN MIX Y2 D'TTYN OX DA AnivA M2 NISNIY NI'AY7 ANYy DrTTY "2 NNYpnn X

NIXINT? [N DN2 DN 71 07IK ,DINXK DITARNN )T NN DTTYN QWKD DA D' PNNY N1WY 720191 NISNIY X"N "70'D

Moo XM7Y .o'niN npsn"f anivn yv'nm DNY? WX I'TN' D'TTYN W D701 NN QUK ,i70V v mi'y nX
http://he.afiklaw.com/updates/11790

Parties may be part of an unregistered partnership even if they chose a different form of
incorporation. Read more at: http://www.afiklaw.com/updates/11791
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A family company managed by only one of its shareholders is not necessarily deemed operating
as a 'partnership'. Read more at: http:/www.afiklaw.com/updates/11793
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A customer of advertising services who does not ensure that the contractor does not send spam
messages will be personally liable for sending the spam. Read more at: http://www.afiklaw.com/updates/11795
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False representations in the 'Know Your Client' form justifies blocking a bank account. Read more at:
http://www.afiklaw.com/updates/11797
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A descriptive mark is not eligible for registration unless a distinctive characteristic is added.

Read more at: http://www.afiklaw.com/updates/11799
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A creditor who possesses a negative cautionary note is deemed a secured creditor in bankruptcy of
the landowner. Read more at: http://www.afiklaw.com/updates/11801
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.

For previous Afik News publication see http://www.afiklaw.com
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An article on the importance of taking the correct measures when contracting a local authority, in order to avoid a
later repudiation of the agreement and refusal to pay the consideration. The article was written by Adv. Yair Aloni
of Afik & Co., Attorneys and Notaries (www.afiklaw.com). Yair Aloni is a partner at Afik & Co., Attorneys and
Notaries, emphasizing on commercial and civil law, including real estate, litigation, tenders and administrative law.

He is certified in Israel for the execution of lasting powers of attorney. The article in English may be found at the link:
http://www.afiklaw.com/articles/a326
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Parties may be part of an unregistered partnership even if they chose a different form of
incorporation
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An entrepreneur and a computer engineer began working on a joint project while stating in a founders agreement
that the activity relating to the project will be transferred in the future to a new company to be incorporated. After
the parties found themselves in disagreement, and prior to the establishing of the company, the engineer sought
the activity to be recognized as a partnership, entitling him to half of the rights.

The Court held there was no partnership, therefore the engineer is not entitled to half of the rights in the joint
project. When no partnership is registered, determining that two parties were in fact in an unregistered
partnership is done be reviewing both the law and the facts of the case. The basic terms for the existence of a
partnership is the existence of a business, jointly managed by the two parties, with a joint motive to produce
profits. A partnership may exist even when the parties used other terms to define their relationship, and it can
sometimes be determined that a partnership exists even when the parties specifically chose another way to
incorporate, especially in cases of small private companies which operate as a de-facto partnership. However,
when the partnership is unregistered and the parties do not have an explicit understanding on establishing such
partnership, it is the responsibility of the party claiming for its existence to prove it. Here, the founders agreement
between the parties clearly states that the parties intend to incorporate through a limited liability company and
does not state that the parties will be partners in the interim period. In actuality, the company was never
established and the parties’ cooperation was short-termed. The parties also set a vesting period only after which
the engineer’s rights will be materialized, and the engineer did not take an active and equal part in managing the
project in a way which can indicate the existence of a partnership. Therefore, the parties did not establish an
unregistered partnership and the engineer’s rights did not materialize at the time that the discord arose.
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A family company managed by only one of its shareholders is not necessarily deemed
operating as a 'partnership’
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A shareholder in a family company sought, among other things, to dissolve the 'partnership' and to liquidate the
company due to an allegation of shareholder oppression.

The Court held that there is no shareholder oppression and there is no justification for liquidation of the company.
Shareholder oppression occurs when there is a violation of the legitimate expectations of the parties to jointly
manage the company. In a company that is a 'kind of a partnership' (where one of the indications is that all
shareholders are also directors) there is a legitimate expectation of the parties for joint management of the
company. Therefore, conduct that violates this expectation may serve as a basis for a claim for shareholder
oppression and dissolution of the 'partnership'. Here, although it is a family company, it is not a company that
was managed as a 'kind of partnership" while expecting joint management of the company's business. It is a
successful company, with significant volumes of activity which distributes dividends to its shareholders at a
significant rate from its annual profits and which is not in a managerial deadlock. The company was centrally
managed by one of the brothers who served as CEO and as a sole director while the "oppressed" brother, who
was dissatisfied with the decisions made, was at an executive level only and the other shareholders had no
managerial position in the company. It is clear that no shareholder oppression took place and there is no
justification for forcing the minority position on the majority, as both the company and its shareholders will lose
out on a liquidation proceedings.
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A customer of advertising services who does not ensure that the contractor does not send
spam messages will be personally liable for sending the spam
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National lottery companies have entered into an agreement with a contractor to provide advertising services,
which contractor sent spam messages. A woman who received such a message demanded compensation from
both the contractor and the companies ordering the service.

The Supreme Court held that a class action can be filed against the clients of the advertising services even
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though the entity who actually carried out the distribution of the spam is their subcontractor. Israeli law generally
prohibits the sending of spam messages and creates liability for the person who sent the message and not for
others and thus prevents excessive deterrence and automatic imposition of liability on any customer, even if
done without its knowledge and even against its wishes. lIsraeli Torts Ordinance extends the liability for a tort
committed by a person also to an "employer" of that person, to the "solicitor" and even to the "client" of work in
under certain exceptions. The exceptions to the client's responsibility for the contractor's actions are the client's
negligence in choosing the contractor; The intervention of the client in the work of the contractor in a manner that
caused injury or damage; Prior authorization or ratification of the act that caused the injury or damage; Liability
by virtue of legislation for the commission of the act for which it was given to an independent contractor; or when
the thing for which the contract was made was unlawful. There may be cases in which tacit consent will be
sufficient for the purpose of applying the exception and this is the case when it comes to the relationship between
an entity seeking to advertise its business by sending bulk messages and an advertising company doing so for
it. Here, although the apprehension of sending spam was real, the companies seem to have preferred not to
know how the contractor intends to gain new customers, and contented themselves with a general statement
that the contractor will act pursuant to the law. Leaving the manner the messages are sent vague and obscure,
implies that the companies knew that the contractor would send spam messages or turned a blind eye to this
option and therefore it is a tacit consent to the spam delivery that creates liability.
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False representations in the 'Know Your Client’ form justifies blocking a bank account
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A bank abruptly blocked a customer's bank account once it was discovered that the account was used for trading
in virtual currencies (such as Bitcoin( without a proper license and in contradiction to the statement made by the
customer when opening the account and filling out the "Know Your Customer" form.

The Court held that closing an account due to false representations submitted to the bank is reasonable and
should not be interfered with. Reasonable conduct on the part of the bank requires sending a written notice of
intent to block the account and allowing the client to correct its ways, but in this case the customer misrepresented
and concealed from the bank the actual activity it intends to perform in the account, intentionally, as other banks
already refused to allow similar activity in an account. Under these circumstances, the bank's refusal to allow
activity in the account, which is contrary to the purpose of the activity as stated at the time of its opening and to
the extent of the activity, which significantly increased the bank's risk and exposure to breach of its regulatory
obligations under money laundering regulations, is a reasonable refusal. However, blocking the account on one
fine day without a prior written notice is a problematic conduct of the bank and therefore, even though the claim
was denied, no expenses were awarded in favor of the bank.
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A descriptive mark is not eligible for registration unless a distinctive characteristic is added
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A center operating a global financial forum requested the registration of a trademark for the mark “Center for
Fourth Industrial Revolution”, for which it has a trademark registered in Switzerland.

The Trademarks Registrar held that the mark is a descriptive mark only, lacking a distinguishing character and
therefore, not eligible for registration. A descriptive mark is a mark without distinctive characterization and
perceived by the public as a general concept of a name of a phenomenon. Because no one person or entity
should be granted exclusive rights in a concept of phenomenon, such mark is not eligible to be registered as a
trademark, unless it is accompanied by some addition which makes it distinctive. Such addition, such as some
word play or double meaning, must transform the descriptive expression to a different, unique expression which
eludes or describes the original meaning and by doing so gives it new meaning, which overshadows the original
meaning in the mind of the consumers. In fact, a wholly descriptive mark can only be registered if it can be seen
as acquiring a distinctive character due to wide spread use. Thus, in cases where it can be shown that a mark
has achieved a level of recognition among potential consumers in a way that creates a distinction between the
mark and other uses of the descriptive expression, a registration of the mark may be justified. Here, the
expression at the base of the mark “Fourth Industrial Revolution” is descriptive, which was not made distinctive
by the addition of several additional, also generic, words. Similarly, the mark is not widely known or exclusively
linked to the Center in a way that grants it distinction, nor does the fact that the mark was registered in other
countries diminish from the requirement that the mark be considered distinctive when reviewed in Israel.
Therefore, the mark is descriptive without distinctive characteristics, and is not eligible for registration.
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A creditor who possesses a negative cautionary note is deemed a secured creditor in
bankruptcy of the landowner
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In accordance with a loan agreement, a "negative" cautionary note was recorded on a real estate asset in favor
of the lender to ensure repayment, regarding the borrower's obligation to refrain from making a real estate
transaction. Shortly thereafter the borrower was declared bankrupt.

The Supreme Court held that the recording of a negative cautionary note creates a secured debt, hence granting
the lender a status of a secured creditor with preference on unsecured creditors. lIsraeli law stipulates that the
recording of a cautionary note gives priority over other creditors of a bankrupt landowner. This, without
distinguishing between a negative cautionary note and a positive one. Recording of a cautionary note facilitates
the execution of real estate transactions and prevents frauds and granting such priority assists creditors to price
the credit provided by assessing the level of risk. Here, the loan agreement included an explicit obligation by the
borrower towards the lender to record a negative cautionary note on the real estate as security for the repayment
of the loan and such was indeed recorded. Thus, the lender should be deemed a secured creditor of the
borrower.
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I promised, but did not promise to keep - the risk of contracting local authorities /Yair Aloni, Adv.

A local authority receives a government grant to finance enrichment courses for students under a program built for that
purpose by a contractor. Not only is the course successfully delivered, but the authority submits performance reports
and receives government participation of 90% of the amount to be paid to the contractor. However, the authority refuses
to pay the contractor that built and passed the course and pockets the money received from the government as a grant to
finance the service given by the contractor. Sounds absurd? This is exactly the essence of a claim submitted by our firm
on behalf of a company that performs such programs throughout the country and even gained achievements in a national
competition for which the head of the authority boasted in various posts on social networks. And in the words attributed
to the third Prime Minister of Israel, Levy Eshkol: "I promised, but did not promise to keep’.

In order to preserve public funds and enable control and maintenance of the budget framework of local authorities,
Israeli law stipulates that a financial obligation of a local authority is not binding unless signed on behalf of the
authority by the head of the authority and the treasurer, who are the signatories of the authority. In the case of an
authority where the Ministry of Interior appointed to it an accompanying accountant, his signature is also required.

The Courts have held that this requirement is not technical, but substantive. The significance of this is that a contract
executed with failure to meet this requirement may be deemed illegal and unbinding and the Court may obligate the
contracting party to repay the authority any illegally received funds. However, where service were provided or work
performed and restitution is unjust or impossible, the Court usually weighs the various interests and, ordinarily, holding
the authority accountable for the full agreed amount will be made only in very rare cases and only when: a. The
contracting party acted in good faith, while the authority lacked good faith or acted with misrepresentation or negligence;
b. The monetary charge had a budgetary source in the relevant period; and c. The defect created is marginal and not
material (for example, there is no stamp next to the signatures of the signatories). The Court may use these considerations
to completely disqualify a demand for payment but may also use them to reduce the ‘agreed’ contractual consideration.

Thus, for example, the Supreme Court significantly reduced fees of a lawyer who provided legal services to a local
authority even though he worked for years and received a fee without a duly signed agreement, as he was well
acquainted with local authority legislation and knew of the risk. In that case, the signatories did not deny the
agreement for the provision of the services but contended that in the absence of an agreement, the authority was
entitled to pay the lawyer as it saw fit - a contentions rejected by the Court deciding that reasonable remuneration
should be paid. In another case, a local authority requested to extend the contract with a supplier without a written
agreement but than refused to pay and the Court set the consideration due to the supplier at only 75%.

In another case, of April 10, 2020, heard at the Haifa Magistrate Court, a local authority ordered study courses
from a company and only after the company preformed some of them, the authority began to raise obstacles on
approving the contract between the parties and procrastinated again and again. In that case, the Court set the rate
of consideration at 70% of the contractual amount because despite the lack of the signature of an accompanying
accountant, the authority acted in bad faith, especially because the head of the council published a post in which
he even announced the engagement with the company and boasted about it.

And what about the contractor we represent? Not only was the course completed in full, but the local authority
duly signed motions for government grant and received funding at the rate of 90% of the debt to the contractor.
There can be no doubt that 90% of the amount is held by the local authority in a statutory trust for the service
provider and as for the additional 10%, the lack of good faith of the authority should cause the Court to order
payment of the full amount plus collection expenses. However, only time will tell how the Court will decide.

In contracts with local authorities that were not duly signed, Court rulings vary from case to case and the
consideration ultimately obtained is not guaranteed and may even be reduced in a way that jeopardizes
profitability. Therefore, in any contract with a local authority, it is recommended not to take unnecessary risks
and be accompanied by a lawyer with experience in the field of contracts with local authorities.

“Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney.
For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com
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