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Afik & Co. markiert den Todestag von Bundeskanzler Helmut Josef Michael Kohl

(03. April 1930 - 16. Juni 2017)
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Afik & Co. marks the date of demise of German Chancellor Helmut Josef Michael Kohl

(03 April 1930 - 16 June 2017)
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Forgot to check that your employer duly pald you? Too bad, so sad /Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a337
{ An article on compensation for holding back
employees wages and the requirement to timely file a
claim. The article was written by Shelly Wilner, Adv. of

4 Afik & Co. The arice in English may be found at the link:
A" https:/Amww.afiklaw.com/articles/a337
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Maritime, Corporate, Antitrust and Securities Law Update
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A debt of a ship for hospitalization of a seafarer may cause the arrest of the ship. Read more at:
http://www.afiklaw.com/updates/12462
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Israeli law applies to companies traded in Israel and also in an additional stock exchange. Read more
at: http://www.afiklaw.com/updates/12464
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A tender bidder may not attack the tender terms after submitting its bid. Read more at:
http://www.afiklaw.com/updates/12466
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An employee can not consent to wage withholding and silence on the matter may not be construed

as agreement. Read more at: http://www.afiklaw.com/updates/12468
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An arbitration clause in a uniform consumer contract is valid as long as it does not grant the
service provider an unfair advantage over the client. Read more at: http://www.afiklaw.com/updates/12470
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Parties to an agreement may limit the right to record a cautionary note. Read more at:
http://www.afiklaw.com/updates/12472
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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Forgot to check that your employer duly paid you? Too bad, so sad /Shelly Wilner, Adv. ‘
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An article on compensation for holding back employees wages and the requirement to timely file a claim. The
article was written by Shelly Wilner, Adv. of Afik & Co. Shelly Wilner, Adv. is an attorney in the office of Afik & Co.
(www.afiklaw.com). Her practice focuses primarily on the commercial and corporate law, litigation and real-

estate. Advocate Wilner holds a major in law from the Tel Aviv University. The article in English may be found at the link:
https://www.afiklaw.com/articles/a337
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A debt of a ship for hospitalization of a seafarer may cause the arrest of the ship

The Assuta Medical Center sought to order the arrest of a Panama flag bulk carrier after the ship failed to pay
medical expenses for the treatment of the ship's chief engineer.

The Maritime Court accepted the motion and held that the ship is to be arrested and will be released only against
deposit of the sum of ILS 800,000. Under Israeli law one is entitled to a maritime lien on a vessel for payments
claimed by a captain, seafarers and others that served on the vessel, due to the employment by the vessel, by
their heirs and assigns, either by agreement, by damages under torts or under any other manner. Here, the chief
engineer’s work contract stipulated that the ship is to pay for his medical treatment and thus the medical center
is deemed to be an assignee of the chief engineer for the right to receive payment of medical fees. Thus, the
medical bill debt entitled the medical center to a maritime lien in a manner that justifies the arrest of the ship.
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Israeli law applies to companies traded in Israel and also in an additional stock exchange

A shareholder of a dual listed public company, which shares are traded on both the Nasdaq and the Israeli Stock
Exchange, moved to approve a class-action against the company, contending that the company executives made
misleading representations regarding the company's position in order to increase company stock value.

The Court approved the class-action and held that the provisions of Israeli law apply to the company and its
directors and thus exemption under American law do not apply. The Israeli legislature seeks to make it easier
for companies to list their shares for trading on a non-Israeli stock exchange, but this does not negate the
applicability of Israeli law regarding breach of the law by the Israeli corporation reporting also outside of Israel.




Indeed, the law provides for specific exemptions, but the absence of specific provisions regarding liability for
such publications does not stipulate that the legislature intended to apply only the liability provision under foreign
law instead of those in Israeli law. A class-action is approved if it raises a material question common to all class
members, there is a reasonable possibility that it will be decided in their favor, the class-action is the effective
and fair way to decide the circumstances, and there is a reason to believe that it will be conducted fairly and in
good faith. Here, there is concern that as at the time of publication of the positive forecast by the company it had
conflicting data indicating that the forecast was unrealistic, and the directors have not taken all appropriate
measures to ensure that there is no misleading detail in the forecast. Thus, the motion for approval of the claim
as a class-action was accepted.
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Commercial, Intellectual Property and Labor Law Updates
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A tender bidder may not attack the tender terms after submitting its bid

A company submitted a bid for a complex and wide-ranging tender concerning, inter alia, the planning and
construction of the light rail lines in the Tel Aviv metropolitan area and after about eight months from the date
of submission of the bid and when it became clear that it did not win the tender, it contended that a clarification
notice regulating the participation of other tenderers was unreasonable and therefore the winning bids should
be disqualified.

The Court dismissed the petition. A tender bidder may not attack the tender terms retroactively and after
many months because contentions contentions as to the tender must be raised as early as possible and
without delay, especially when the tender bidder is silent while submitting its bid and by doing so agrees to
the provisions of the tender. Here, the tender publisher has issued a clarification notice outlining how bidder
who are facing a merger will be able to submit their bids. However, after the results of the tender were
received, about eight months after the clarification notice was published and four months from the date of
submission of the bids, the bidder raised various reservations regarding the outline of the tender. Attacking
the outline was done very late and was contrary to the bidder's statement that it agrees to all conditions of the
tender without reservation and therefore the petition was denied.
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An employee can not consent to wage withholding and silence on the matter may not
be construed as agreement

An employee demanded from an employer to pay compensation for withholding wages after resigning from his
position due to the employer's custom of paying his salary late for the 3 years preceding the resignation.

The Labor Court held that the employee is entitled to compensation for withholding wages and that due to the
fact that the employee's wages were consistently withheld for years the claim did not become mute even though
3 years elapsed from the date the employer began to withhold the wages. The purpose of wage withholding
compensation is to protect and establish minimum norms of conduct between employee and employers, and the
employee's entitlement to compensation in case of wage withholding is a protective provision of a non-dispositive
nature. Therefore, even if an employee seems to have waived his right to payment on time and even if such
waiver is done through inaction simply because he does not insist on the issue with the employer, he is still
entitled to compensation for wage withholding. The statute of limitation for a wage withholding claim is one year
but if the employer withholds the employee's wages at least three times in a period of 12 months, in the three
years after the date of payment, then the statute of limitation for a claim will be 3 years. Despite all this, the Court
may reduce the amount of compensation depending on the circumstances of the case. In order to determine the
amount of compensation, it is necessary to balance the importance of the principle of payment of wages on time
and deterring employers from withholding wages, and the financial sanction that may impose a disproportionate
burden on the employer. Here, the employee is entitled to compensation for the withholding of wages because
the withholding was consistent and for a long period, a fact that allows for the extension of the statute of limitation
period, nevertheless the amount of compensation is to be substantially limited.
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An arbitration clause in a uniform consumer contract is valid as long as it does not
grant the service provider an unfair advantage over the client

A customer and a provider of services in the field of surrogacy got into a conflict and the service provider demands
that the dispute be referred to arbitration due to the existence of an arbitration clause in the agreement.

The Court held that the arbitration clause does not constitute a discriminatory clause in a contract of adhesion.
The Israeli Contracts of Adhesion Act enables the cancellation of a clause in an adhesive contract if it
discriminates against the client and stipulates that an arbitration clause is discriminatory when it is grants the
service provider greater power to affect the arbitration than to the client such as the right to determine the venue
of the arbitration or the arbitrator’s identity. It is not sufficient, therefore, that the arbitration clause is part of an
adhesive contract, but it is necessary to examine the totality of the circumstances and whether the clause gives
the service provider an unfair advantage that may deprive the customer. When the terms of the proposed
arrangement are acceptable and reasonable, they do not eliminate the client's ability to appeal to the Courts or
restrict it, and therefore the clause is not deemed discriminatory. Here, the provisions of the contract provided
that the identity of the arbitrator shall be set by consent of the parties or through a neutral third party. The
language of the arbitration clause did not give the service provider a significant advantage over the client, and
there is no apprehension that the language of the clause will deter the client from taking legal action. Therefore,
the arbitration clause is not a discriminatory clause in an adhesive contract and the case was transferred to
arbitration.
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A couple who run a joint household but entered into a prenuptial agreement may be
entitled each to separate tax exemptions

A couple lived in an apartment purchased by the husband prior to the marriage, and which according to the
prenuptial agreement between them remained in his sole ownership. The couple later purchased an apartment
together, and the woman sought to obtain, regarding her share of the purchase, a tax exemption or at least a
discount for the purchase of a single apartment .

The Supreme Court held that because the prenuptial agreement between the couple was authentic and long-
standing they should be each deemed a separate entity for tax exemption purposes. Israeli Law stipulates that
a couple and their underaged children will be considered one unit for the purpose of tax exemptions and discounts
when purchasing a single apartment. However, the law stipulates two exceptions: A couple who live separately
on permanent basis, and children who are married, even if they have not yet turned 18. Other cases in which a
couple will not be deemed one family unit are when purchases made prior to the marriage and when the couple
maintain property separation in relation to all or part of the real estate assets they own. The last exception exists
as long as the prenuptial agreement between them is not artificial and as long as it is not neglected during the
marital life, even if the couple run a joint household or live in an apartment belonging to one of them only. Here,
the prenuptial agreement was authentic, contained complete property separation and was followed by the couple
throughout the years. Thus, even though the couple ran a joint household and the husband bore the expenses
of the apartment, the couple should not be seen as a single unit for tax purposes and the woman is entitled to
the benefits set by Law.
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Forgot to check that your emplover duly paid vou? Too bad, so sad /Shelly Wilner, Adv. *

An employer pays his employee's wages at varying times: once by the 10th, but sometimes also on
the 15th, or the 20th. On the first few times the employee is not "excited", but after the fifth time, he
"wakes up" and seeks to file a claim for holding back wages. But, then, it may be too late...

The Wage Protection Act is one of the Israeli protective labor laws, intended to anchor (and protect)
the basic rights of employees by imposing a legal obligation on the employer, which cannot be
conditioned nor waived. Part of the obligations of an employer are to pay the salaries and the social
benefits on time.

In addition, the law stipulates a compensation by way of an extremely high interest rate in the event
of non-payment of wages on time (holding back wages) or for late payment of allocations to the
pension fund. It is also important to note that the Labor Court has discretion to reduce the
compensation and even annul it, for example due to circumstances beyond the employer's control.
Of course, the burden of showing the existence of such circumstances is on the employers. This
ostensibly creates a balance between deterring employers from non-compliance with the labor
protective laws and imposing a disproportionate burden that may result from insisting on the interest
rate set by the legislature to make employers pay wages on time. In practice, the Courts thus
encourage non-compliance with the law by employers.

Moreover, and although the basic obligation to pay wages on time rests with the employer, the law
also seeks to deter employees from “sitting on the bench” and aspires to prevent a situation where an
employer is punished after a few years due to a single delay in payment, and thus stipulates that the
statute of limitation for the right to claim the punitory interest is one year. However, in the case where
the employer has withheld the employee's salary three times in a period of a year, the limitation period
is increased to three years. An exception to the exception is a situation in which the employee is not
paid at all: Then we are again in a situation where the increased responsibility is on the employee to
ensure that the salary is paid on time.

Thus, for example, in a case decided by the Haifa Regional Labor Court in May 2021, which
concerned a lawyer who resigned, inter alia, due to holding back of wages, it was held that the
employee was entitled to resign, and be deemed dismissed, due to the holding back of wages and that
the lawyer, who was employed for 16 years had a claim for punitory interest on salaries of the past
three years because his salary in each and every one of the months in the last three years has been
held back. The employee received punitory interest of ILS 15,000.

Thus, the timing of filing a claim for holding back wages is critical and for that reason it is very
important to consult a lawyer with experience in the field of labor law who will know how to
formulate the claim, including the dates of holding back wages, in the most accurate manner.

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or

at the e-mail: afiklaw@afiklaw.com
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