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Afik & Co. commemorates his royal highness Hussein bin Talal (14 November 1935 -
.7 February 1999) who was proclaimed King of Jordan on 11 August 1952
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On lasting power of attorney instead of a Turkish telenovela on Netflix /Shelly Wilner, Adv.
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http://he.afiklaw.com/articles/a341
An article on ongoing power of attorney and its
importance in preventing family disputes. The article
- was written by Shelly Wilner, Adv. of Afik & Co. The article

a in English may be found at the link: https://www.afiklaw.com/articles/a341
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Corporate, Antitrust and Securities Law Update
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A corporation is also entitled to statutory damages in defamation. Read more at:
http://www.afiklaw.com/updates/12622
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Non-delivery of information and documents to a shareholder is not deemed oppression of the
minority. Read more at: http://www.afiklaw.com/updates/12624
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A minor may be vaccinated against Covid-19 even if one of the parents opposes. Read more at:
http://www.afiklaw.com/updates/12626
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One can not grant or limit rights in intellectual property which were not expressly granted or
limited in the agreement. Read more at: http://www.afiklaw.com/updates/12628
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A letter of complaint sent to irrelevant recipients may be deed defamation. Read more at:
http://www.afiklaw.com/updates/12630
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Marking a draft as requiring a signature to be valid prevents deeming it a binding. Read more at:
http://www.afiklaw.com/updates/12632
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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On lasting power of attorney instead of a Turkish telenovela on Netflix /Shelly Wilner, Adv. ‘
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An article on ongoing power of attorney and its importance in preventing family disputes. The article was written
by Shelly Wilner, Adv. of Afik & Co. Shelly Wilner, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com).
Her practice focuses primarily on the commercial and corporate law, litigation and real-estate. Advocate Wilner
holds a major in law from the Tel Aviv University. The article in English may be found at the link: https:/www.afiklaw.com/articles/a341
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A corporation is also entitled to statutory damages in defamation

A competing company of Magen David Adom - a statutory corporation for emergency services in Israel, published
messages in WhatsApp groups and also launched a campaign in which it accused Magen David Adom of killing
people by its actions.

The court accepted the defamation lawsuit filed by Magen David Adom. Defamation is something that,
objectively, its publication may humiliate, make its target a target for hatred, contempt or ridicule or demeanor
due to acts, behavior or traits attributed to such target. The law allows compensation without the need to prove
damage and does not distinguish between a corporation and a person, so that a corporation is also entitled to
damages for defamation without proof of damage and the fact that the injured party is a corporation will only be
taken into account as to the amount of compensation. Here defamation existed, but it is not a private person
who is harmed by it, but a statutory body supported by the State, and the harm from the publications was small.
Because the publications were a planned action of a company, its managers are also personally liable for
defamation.
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Non-delivery of information and documents to a shareholder is not deemed oppression
of the minority

A shareholder and a former director of a company, who resigned over a decade ago, contended to be oppressed
by the other shareholders because he was denied company financial information as well as participation in the
company decisions.

The Court held that once the shareholder ceased to be a director of the company, he is no longer entitled to
receive the documents. Oppression of the minority can occur where a company operates by way of unfair
distribution of resources among its shareholders or while breaching their legitimate expectations. Nevertheless,




a shareholder's right to receive information and documents is limited by law and is narrower than a director’s
right to receive such information. Generally, failure to provide such documents to a shareholder is not deemed
oppression of the minority. Here, because the shareholder chose to waive his rights as a director, his
expectations of being a partner in the company decisions or to receive financial documents and information have
been considerably reduced. Therefore, non-participation in such decisions and non-delivery of such documents
does not amount to oppression of the minority.
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A minor may be vaccinated against Covid-19 even if one of the parents opposes

Parents were divided on whether to vaccinate their minor children against the Covid-19, while one minor wished
to be vaccinated but the other opposed.

The Court held that only the minor who agreed to receive the vaccine should be vaccinated, despite the
controversy between his parents. The Law stipulates that along with the duty of parents to take care of their
minor children, they also have autonomy in making choices for them. Thus, intervention of external parties in
such autonomy shall be done only in exceptional cases. For example, when a parent is not properly fulfilling his
duties or abusing his powers in a way that endangers or harms the child. Regarding medical matters, such
intervention shall be made with the assistance of a medical opinion, or, in the case of vaccines, according to
guidelines published by the relevant authorities. In addition, great consideration shall be given to the minor's will,
as well as to the importance of the medical matter, its necessity and urgency. Here, the Ministry of Health’s
position is that the Covid-19 vaccine is effective for the protection of the public, including adolescents, and that
its side effects among adolescents are rare and non-serious. Further, due to the prevailing situation in the world,
there is an urgency and necessity in taking the vaccine, which justifies intervening in the parents autonomy.
However, because the child’s will is a main consideration, only the one who agreed to receive the vaccine should
be vaccinated.
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One can not grant or limit rights in intellectual property which were not expressly
granted or limited in the agreement.

A company was established under a founders agreement which granted it the right to use a certain brand by one
of the founders. After the founder sold his holdings he began making parallel use of the brand.

The Court denied the motion and held that the founder was entitled to continue using the brand. When an
intellectual property right is granted in an agreement, the rights beyond what is expressly stated in the agreement
should not be granted or restricted, and a distinction must be made between granting a right of use and
transferring ownership of the intellectual property in full. The granting of a right of use lacks features such as
restrictions on competition, and insofar as it does not explicitly state this, does not include exclusivity or preclude
parallel use. Moreover, as long as the brand is a successful one, with monetary value, it can be assumed that
the transfer of ownership of the brand's intellectual property, as opposed to the grant of a right of use, will be
made for a significant consideration. Here, the agreements between the parties did not include any explicit
restrictions on parallel use and did not give the company exclusivity in the use of the brand. The founders
agreement at most granted the company the right to use the brand and did not transfer all ownership of it to the
company. As such, granting such a right of use does not prevent the founder, who is identified with the brand
and operated it for many years before establishing the company, from making use of it. In addition, as the
founder's holdings were purchased through a compromise between the parties for a sum of only ILS 50, such
consideration cannot be viewed as sufficient and appropriate for the purpose of transferring full ownership of the
brand as part of the compromise between the parties and any contrary assertion will lead to the brand, which
stood at the basis of the engagement between the parties in the first place, being dispossessed of its value.
Therefore, the founder may use the brand for as long as he does not use the company's unique characteristics
such as the brand inscription in Hebrew letters, the company's customer list and the company's Internet business
card.
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A letter of complaint sent to irrelevant recipients may be deed defamation

A lawyer wrote a letter to the mayor and many other recipients in which he accused the city's legal counsel of
corrupt conduct.

The Court accepted the claim and held that it was a defamation. Defamation entitles to statutory damages and
if the publication was intentional, even double the damages, all if not defense under law exists. In order to be
entitled for the defense in the case of a complaint to a competent authority, it must be shown, inter alia, that the
publication was reasonable and made in good faith. Here, it was not a complaint to a competent authority (such
as the police, in case of an alleged criminal offense) but the sending of a letter demanding the termination of
employment of the city's legal counsel in which serious allegations of corruption were made and the letter was
sent to various parties who are not in charge of the legal counsel and are not relevant at all for the purposes of
inquiring the complaint and are therefore not considered a "competent authority”". The lawyer even filed repeated
complaints against the legal counsel with the Bar Association who were all dismissed. Therefore, not only was
this a defamation that deviated from a reasonable spectrum but was a publication that was part of a deliberate
intent to harm the city's legal counsel’s occupation and therefore the lawyer is to pay double compensation.
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Marking a draft as requiring a signature to be valid prevents deeming it a binding

A potential purchaser of an apartment demanded that the sellers sell him the apartment even though the
agreement was not actually signed after the sellers withdraw from the transaction in the last moment due to tax
considerations.

The Court dismissed the claim and held that the purchase agreement could not be enforced without the parties'
signatures. A real estate purchase agreement must be made in writing. However, the actual signing of the
purchase agreement is an evidentiary requirement only and in some cases the Court may hold the agreement
binding even though it was not actually signed. Here, the sellers withdraw from the transaction in the very last
moment after discovering on the day scheduled for signing that execution of the transaction may entail an
improvement levy of hundreds of thousands of shekels. Although the parties negotiated for a month and a half
with no "open" issues remaining and even showed up to a closing meeting where they were supposed to sign
the agreement, the parties set the manner of completing the transaction by personally signing it as all drafts
explicitly stated: "for purpose of negotiations - does not constitute an offer - subject to the seller's approval and
the signing of a binding contract". Therefore, the last draft cannot be deemed a binding contract and the sellers
cannot be obliged to carry out the transaction and all one may demand is damages.
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On lasting power of attorney instead of a Turkish telenovela on Netflix /Shelly Wilner, Adv. *

Family disputes concerning property a parent that is getting older and not at his or her prime are not
limited to Turkish telenovelas on Netflix — regretfully, such are a daily reality. At times, these
conflicts - which can easily destroy the delicate family fabric and cause great distress to the parent -
may reach the point of appointing a guardian over the owner of the property who is mentally
incapacitated - in order to prevent pressure and even coercion on the part of family members. The
appointment of a guardian is a drastic step that means restricting liberties and which can be avoided
by preparation of a lasting power of attorney in advance.

The possibility of making a lasting power of attorney was regulated in Israel in 2016. This
amendment permitted a new approach of the guardianship institution, inter alia by anchoring the
individual’s will through the establishment of institutions less harmful than the appointment of a
guardian, such as a lasting power of attorney and the appointment of a decision supporter, as well as
limiting the discretion to appoint a guardian for a non-minor, by setting prerequisites for such
appointment and even in case of such appointment it may be limited by purpose, scope and time.

In contrast to the guardianship vehicle - where Court’s approval is required for each action, a legal
proceeding that may be highly abusive is held and once a guardianship order is issued, its revocation
is almost impossible - the lasting power of attorney takes effect only when appointor is unable to
conduct his own affairs and make decisions for himself in predefined matters and its entry into force
is done in a very simple way and without the need to go to Court. As long as the person is able to
take care of his affairs, the lasting power of attorney is not does not enter into effect and the appointor
may still make changes thereto as well as update it.

In a case heard by the Supreme Court in June, 2021, a woman's son sought to revoke a lasting power
of attorney made by his mother and, instead, appoint her a guardian based on the grounds that the
lasting power of attorney was made under coercion by his brother. The Court dismissed the claim
and held that the mother is competent to take care of her own affairs and when a person is competent
to do so chooses to draft a lasting power of attorney, generally, this created an "immunity" from
appointing a guardian, with the difference between the two vehicles being abysmal in terms of the
appointor’s liberties when the vehicle enters into force.

In light of the above, it is advisable to consider creating a lasting power of attorney with an
experienced law firm, in order to avoid situations such as the one described above, in which family
disputes, and in particular property disputes, which are often a daily reality, lead to attempts to appoint
a guardian. The same qualified lawyer will ensure clear adherence to the provisions of the law, the
appointor’s qualification to create such power of attorney so that it shall be difficult to challenge its
validity, and shall also provide the appointor with a detailed and comprehensive explanation as to
ensuring maximum consideration of his will after the entry into force of the lasting power of attorney
and tailor the document so that it would be best suited to the appointor's needs, taking into account
the personal circumstances as well as the family fabric. Beyond the huge savings in both heartache
and costs, the amount of time to be saved by avoiding family disputes can be spent watching on
Netflix telenovelas depicting the lives of others ...

"Shelly Wilner, Adyv. is an attorney in the office of Afik & Co. (www.afiklaw.com). Her practice focuses primarily on the commercial
and corporate law, litigation and real-estate. Advocate Wilner holds a major in law from the Tel Aviv University. Nothing herein
should be treated as a legal advice and all issues must be reviewed on a case-by-case basis. For additional details: +972-3-6093609 or

at the e-mail: afiklaw@afiklaw.com
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