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Afik & Co. commemorates the birth date of American conductor, composer and
pianist Leonard Bernstein (August 25, 1918 - October 14, 1990)
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http://he.afiklaw.com/articles/a342
An article on the legal implications of using a business
on social networks and the need for ongoing legal
support when doing so. The article was written by Adi

Marcus, Adv. of Afik & Co. The article in English may be found at the
link: https://www.afiklaw.com/articles/a342
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Tax losses are not transferable by acquiring a company with losses in another area or by
inheritance. Read more at: http://iwww.afiklaw.com/updates/12659
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Non-consideration transfer of assets and activities of a company to another may justify piercing
of corporate veil due to creditors' deprivation. Read more at: http://www.afiklaw.com/updates/12661
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A person's treatment of an elderly in the expectation that in the future he will be rewarded does
not invalidate the will. Read more at: http://iwww.afiklaw.com/updates/12663
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In case of a senior employee who is not weakened or in need of protection an employment

agreement is reviewed under the circumstances and business essence. Read more at:
http://www.afiklaw.com/updates/12665
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Enforcement and collection proceedings against a person who is not the debtor constitutes
defamation. Read more at: http:/www.afiklaw.com/updates/12667
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When an option agreement requires execution of an agreement which was not reached it may
sometimes still be enforced. Read more at: http:/www.afiklaw.com/updates/12669
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Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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The golden rules for the use of social networks for your business / Adi Marcus, Adv. ‘
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An article on the legal implications of using a business on social networks and the need for ongoing legal support
when doing so. The article was written by Adi Marcus, Adv. of Afik & Co. Adi Marcus, Adv. is an attorney in the
office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights, media
law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel
Aviv University and an international MBA from Bar llan University. She completed her internship at the Ministry
of justice under the Deputy Attorney General focusing civil law and copyright law, then worked for about 18
months in the office of Shiomo Cohen in the field of intellectual property, about 11 years in the legal department
of the communications network "Noga Network" (Channel 2 of TV), with her last position before the company
merged with Channel 10, was head of department in the legal department and then, before joining the firm, as
Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice to artists and
cultural figures, both in Israel and internationally.  The article in English may be found at the link: https:/www.afiklaw.com/articles/a342
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Tax losses are not transferable by acquiring a company with losses in another area or
by inheritance

A business owner dies with a capital losses carried from previous years that have not been offset in the amount
of about ILS 46 million and carried losses from a business or occupation that have not been offset of about an
additional ILS 2 million. One of the heirs, who inherited a third of the estate, sought to offset the carried losses
against her income.

The Supreme Court has held that losses for tax purposes are a 'personal right', which cannot be transferred to
another and cannot be bequeathed. Tax is paid only on the addition to wealth that has accrued to the taxpayer
and therefore the tax is calculated on the income after offsetting all the amounts that the law recognizes as an
expense or deduction. When in a particular tax year the full deductible expenses are not used, a loss is created
for tax purposes and the law allows losses from one tax year to be carried to the next year and set off against
income generated from another income source, as well as to offsets losses from one tax year against income
from other tax years, in accordance with the provisions of the Israeli Tax Ordinance. The law allows a person to
offset losses of that person only and therefore an heir cannot use the testator’s losses to offset against the heir’s
income. Similarly, the offsetting of losses for tax purposes of a company, whose shares were purchased by a
person for the purpose of using the losses only, is not recognized, when after the acquisition the company
changed its colors and its income came from another business, even though it is the same legal entity. Thus,




the right to tax losses of the deceased can be offset only against the tax debts of the deceased but cannot be
used to offset the income of the heirs.
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Non-consideration transfer of assets and activities of a company to another may justify
piercing of corporate veil due to creditors' deprivation

A local authority sought to personally charge shareholders with various taxes and levies of a company after it
ceased operations.

The Court accepted the claim and held that the company's debt to the local authority be attributed to the
company's shareholders pro rata to their relative holdings in the company. Under Israeli law the corporate veil
may be pierced and a debt of a company, including property taxes, may be attributed to its shareholder when
actions have been taken to deprive the company's creditors and also when there is a reasonable concern of
smuggling out the company's assets without any consideration by the controlling shareholders, subject to the
following conditions: A. The company has accumulated a final city tax debt; B. The debt is accumulated in
respect of a property that is not used for residence; C. The owner of the property is a private company, which is
not a protected tenant under law; D. The company was liquidated or ceased operations; and also F. A
shareholder in a company - defined as a "controlling shareholder" to whom the liability for the city tax debt passes
- holds at least 25% of the company's shares, which give him, among other things, voting rights, the right to
receive profits or the right to appoint an executive. Here, the company ceased operations and left debts to the
local authority due to unpaid taxes and levies. Company's assets, valued at ILS1.5 million, as well as part of its
business operations, were transferred without any consideration to one of the shareholder's brother, which
reduced the company's assets and significantly deprived the company's creditors, including the local authority.
Therefore, although two of the three shareholders in the Company were not "controlling shareholders" (as they
held less than 25% of the Company's shares and did not enjoy the rights allocated to the controlling
shareholders), the corporation veil was pierced and the Company's tax liabilities were attributed to them with
respect to their relative holdings.
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A person's treatment of an elderly in the expectation that in the future he will be
rewarded does not invalidate the will

After a woman bequeathed all her property to her niece, she drafted a new will in which she bequeathed all her
property to the daughter of the man who cared for her to her last days.

The Court dismissed the objection of the niece to the new bequeath and held that it was drafted in free will. A
provision of a will made due to unfair influence, fraud or deception is void. However, not any influence results in
the revocation of the will, and it must be unfair in a manner of exploitation of the dependence, weakness or
inability of the testator to draft the will in favor of the beneficiary, when the expectation of a person caring for the
testator to make a will in his favor is not deemed undue influence. In order to examine such influence, one must
examine the dependence or independence of the testator, the nature of care, the extent of the testator’s
connections with other people, and the degree of the beneficiary's involvement in drafting the will. Here, although
the beneficiary's father was the dominant figure in caring for the woman, it is not apparent that she was dependent
on him; The woman was not cut off from her family, and they are the ones who chose to rarely visit her; The
involvement of the beneficiary's father amounted solely to the choice of the lawyer who drafted the will. In
addition, the father’s expectation that due to his care of the woman she will bequeath her property to his daughter
does not amount to unfair influence. Thus, the will was drafted under the woman’s free will and is valid.
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In case of a senior employee who is not weakened or in need of protection an
employment agreement is reviewed under the circumstances and business essence

A banker who worked independently in the field of private banking began discussions with a Swiss bank which
sought to open a branch in Israel. After discussions, a customer referral agreement was first signed, followed by
a consulting agreement in which the parties agreed to enter into a full employment agreement in the future, which
will appoint the banker as head of the Israeli branch.

The Labor Court held that there was no employer-employee relationship between the parties. Labor law is intended
to prevent the exploitation of the employee by the employer and prevent negotiations on the basic rights of the
employee, all stemming from a recognition of the natural inequality in the bargaining power of the parties. However,
in the case of a senior employee, who is not a weakened party in need of protection, the agreements is reviewed
under the circumstances, the business essence of the engagement and the nature of the parties. In cases where the
employer cannot, for legitimate reasons such as standards of employment or lack of permits, employ a person under
an employer-employee relationship, and offers to contract him as an external contractor until he can be accepted as
an employee, an employer-employee relationship should not apply. Here, there was no sign of an employment
relationship in the contract between the parties. The banker was not defined as an employee, was not exposed to
inside information of the bank, did not receive a car, office or business card and has served for years both as an
employee and a contractor making him well aware of the difference. The contract as an independent contractor
stemmed from legitimate considerations of lack of official approval for the establishment of the branch and lack of
institutional infrastructure and the parties made it clear that an employment agreement would be signed in the future
so that in the absence of such an agreement, there is no room to apply employer-employee relationship.
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Enforcement and collection proceedings against a person who is not the debtor
constitutes defamation

Due to a typo, enforcement procedure was opened against a person who is not the real debtor and collection
proceedings were taken against him which caused emotional distress and damage to his reputation.

The Court accepted the claim and held that the opening of the enforcement procedure and the collection proceedings
against a person who is not the real debtor is negligence and defamation. Defamation exists, inter alia, when a
publication is made that may humiliate a person in the eyes of others or demean the person due to acts, behavior or
traits attributed to such person. Opening an enforcement procedure, imposing foreclosures on bank accounts and
restrictions imposed on debtors during an enforcement proceeding may indicate that the person against whom the
proceedings were conducted does not honor his obligations or that his financial situation is dire. Therefore, their
imposition is detrimental to a person's good name and integrity because they may put the person in a demeaning
status or cause ridicule in the eyes of others. Here, the person is an accountant who had to deal with an enforcement
procedure opened against him due to a mistake and although he was not the real debtor he was defined as one that
does not respect his financial liabilities to a point that creditors were forced to take collection proceedings against him
such as: foreclosures at several banks, foreclosure of his vehicle and imposition of severe restrictions such as:
restriction on obtaining a passport or a driver's license, a restriction on leaving the country and he has even been
declared a special restricted customer at the bank. Therefore, the publication of foreclosures, charges and restrictions
under these circumstances is publication that constitutes defamation and entitles to compensation.
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When an option agreement requires execution of an agreement which was not reached
it may sometimes still be enforced

A landowner and a purchaser signed an option agreement to purchase the land, which stipulated that a full
agreement will be signed. After the negotiation for a full agreement failed, the landowner sought to rescind the
option agreement while the purchaser sought to enforce it as a binding agreement.

The Supreme Court held that the option agreement is binding as a full agreement and missing details can be filled
in order for it to become a full acquisition agreement. When an option agreement to purchase real estate requires
the parties to try and negotiate a full agreement, to the extent that a good faith negotiation failed, either party may
demand to enforce the transaction nevertheless. In the case of relatively simple agreement and standard
transaction, when the missing details are not material but mainly ancillary issues and when the parties have
previously negotiated with no success, unlike a situation where the material transaction details were left for
negotiation, one can fill in the missing details in retrospect and enforce the agreement. Here, the conduct of the
parties indicates that the option agreement was valid and binding and while the parties did not agree on the wording
of the acquisition agreement, it is a standard real estate sale transaction in which the missing details are not material
and thus the option agreement is binding as a sale agreement and the Court can fill in the missing details.
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The golden rules for the use of social networks for your business / Adi Marcus, Adv. *

The use of social networks for business promotion is so common that it is difficult to imagine a successful
business without a presence on the networks. However, many business owners assume that the rules that
apply to running a business in the real space, do not apply in the virtual space and are exposed to legal
consequences, which can have a significant impact on the viability of the business and its digital assets in
the future. Among others:

Terms of use and platform rules - When using a business page, make sure that the content meets the terms
of use and community rules in order to avoid platform sanctions that can range from temporarily or
permanently disabling the business page (while losing an important business resource), and in extreme
cases even fines.

Copyright - Copying or using an image or post by a business page is almost automatically considered a
for-profit commercial activity that requires permission. The 2019 EU directive on copyright and related
rights, which entered into force in June, 2021, establishes liability for social networks for content
distributed in them in violation of copyrights and will likely result in internal enforcement.

Defamation - Social networks are a public forum that allows business owners to post information, but
many business owners do not take into consideration that posting offensive information about a
competitor, and even providing a platform for customers to do so, may expose them to lawsuits. The
Israeli Supreme Court has already held that even a seemingly innocent act, such as marking Like or Share
on an abusive post, may constitute defamation and even a group manager may be held liable.

Labor Law - Many employers entrust the establishment and operation of social networking pages to a
specific employee, but do not regulate with the employee the issue of ownership of the company's digital
assets and their supervision. Thus, employers may find themselves without the ability to manage the
digital assets after the employee leaves (for example, dismissal of the employee who then refuses to
disclose the passwords to the accounts), without ownership of the digital assets (when an employee claims
rights in them), or exposed to lawsuits for actions made without the employer’s knowledge.

Spam - The ban on sending commercial messages without explicit consent may also apply to
communication on social networks and require consent for disbursing marketing messages on such.

Consumer Protection Law - The law in Israel, as well as in other jurisdictions, prohibits covert advertising
and misleading the consumer. While in the past Courts were careful to apply the ban on covert advertising
on social networks, in recent years there has been a growing tendency to apply to digital asset operators,
including various "network influencers", the obligation to disclose financial arrangements that are the base
of their recommendations. Businesses that paid for positive reviews may be required to pay a heavy price
both in terms of fines and in terms of reputational damage. Thus, a business owner should engage with
influencers in an ethical manner that will meet the requirements of the law and reduce legal exposure.

Naturally, these are a very partial list of issues to consider when using social media and it is very important
to be regularly accompanied by a law firm that has a deep knowledge of the field, and which can ensure
that the business rights are maintained and it avoids unnecessary legal liability.

‘Adi Marcus, Adv. is an attorney in the office of Afik & Co. (www.afiklaw.com) who focuses primarily on commercial and corporate law, copyrights,
media law and international transactions. Advocate Marcus holds a major in law, an M.A in communication from Tel Aviv University and an international
MBA from Bar Ilan University. She completed her internship at the Ministry of justice under the Deputy Attorney General focusing civil law and copyright
law, then worked for about 18 months in the office of Shlomo Cohen in the field of intellectual property, about 11 years in the legal department of the
communications network "Noga Network" (Channel 2 of TV), with her last position before the company merged with Channel 10, was head of department
in the legal department and then, before joining the firm, as Kneller Artists Representation's internal legal advisor, representing in all matters of legal advice
to artists and cultural figures, both in Israel and internationally. Nothing herein should be treated as a legal advice and all issues must be reviewed on a
case-by-case basis. For additional details: +972-3-6093609 or at the e-mail: afiklaw@afiklaw.com.
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