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Afik & Co. marks the birth date of English scientist Michael Faraday (22 September
1791 - 25 August 1867), inventor of the first electrical motor and a pioneer in the
field of electromagnetism and electrochemistry.
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On the Four Species and good faith during negotiations / Yair Aloni, Adv.
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An article in the spirit of the Sukkot Jewish holiday on

¥ the subject of good faith in negotiations and the
different types of businessmen negotiating
transactions. The article was written by Yair Alon, Adv.

of Afilk & Co. The artice in English may be found at the link:
https://www.afiklaw.com/articles/a344
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Corporate, Antitrust and Securities Law Update
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Sometimes a shareholder may owe fiduciary duties to the shareholders and not just to the
company. Read more at: http:/www.afiklaw.com/updates/12799
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A foreign company which is in Israel a monopoly that affects the Israeli market may be subject to
Israeli anti-trust rules. Read more at: http:/www.afiklaw.com/updates/12801
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Commercial Law Updates
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Not any use of a trademark of another is infringement of such trademark. Read more at:
http://www.afiklaw.com/updates/12803
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Compensation of an employee who undergone a work accident will be reduced if the employee
did not follow the safety instructions in the workplace. read more at: http://www.afiklaw.com/updates/12805
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When the agreement parties act in good faith one must trace the parties’ intentions as reflected in
the wording of the agreement and circumstances. Read more at: http:/www.afiklaw.com/updates/12808
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A bank may realize a mortgage even if the apartment had not been sold to the purchase or the
ownership rlghts not been transferred. Read more at: http://www.afiklaw.com/updates/12810

D71YN AN D'WIR 'YX W 707 0UYIawh NN YOINN L|IN0NL T DAY L, NIYIE P'OR TIWN 7 'WIXZAN |'TANN KIN ‘09N j7'oN
IX MMONY .TIwnn 701V DN D'AINNA D' N'POYN N7'NjPn DX D'1'MyNN D'j70Y-D''0OWN D'RYII MX¥AN WIXPNn yTn 7701
Q193 AT 'Tan ."NXI9NN NN'WAT7 MIR 191¥/1N'on KIX" 2IMdY nndal newsletter@afiklaw.com naimds? 7' nitwh wr nionvxn
NN97 y'in Xwil 7511 '0dwn YY" |'TaNd NINKA 'R 1YY 7D K791 Ninwa N2y Ta%710 0TR 797 Nayn? [N R onxe nrnTy

SNYWYD NVYNN 72NN DIV A0 NN NITAYAY NIA Y T Y

http://www.afiklaw.com :n'mTij? D'1019 NaxNY

Afik News is the bi-weekly legal and business Israel news bulletin published by Afik & Co. (www.afiklaw.com). Afik News is sent every
second week to an audience of thousands of subscribers worldwide and includes concise professional data on legal and business Israeli
related issues of interest to the business community in areas in which the Afik & Co. firm advises. For removal (or joining) the mailing list
please send an email to newsletter@afiklaw.com with the title “Please remove from mailing list” or “Please add me to the mailing list.” The
Afik News bulletin is copyrighted but may be freely transferred provided it is sent as a whole and without any changes. Nothing contained
in the Afik News may be treated as a legal advice. Please contact an attorney for a specific advice with any legal issue you may have.
For previous Afik News publication see http://www.afiklaw.com
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On the Four Species and good faith during negotiations / Yair Aloni, Adv. ‘
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An article in the spirit of the Sukkot Jewish holiday on the subject of good faith in negotiations and the different
types of businessmen negotiating transactions. The article was written by Yair Alon, Adv. of Afik & Co. Yair Aloni
is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law,
including real estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting
powers of attorney. The article in English may be found at the link: https://www.afiklaw.com/articles/a344
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Sometimes a shareholder may owe fiduciary duties to the shareholders and not just to
the company

A company officer breached fiduciary duties by entering agreements with a potential investor who promised the
officer significant benefit which the officer did not disclose to company shareholders, while exploiting his position
in the company to sabotage negotiations with another investor.

The Court held that although the officer breached his fiduciary duty, the shareholders are not entitled to
compensation. An officer of a company owes fiduciary duty to the company but given a special relationship
between an officer and company shareholders, and subject to the benefit of the company, an officer may have a
fiduciary duty towards company shareholders, particularly when the officer advises shareholders; shareholders’
property rights are at stake and the company is a small and private one. Although breach of such fiduciary duty
does not require the existence of damage, in order to obtain financial relief, both damage and a causal connection
between the breach of the fiduciary duty and the damage are required. Here, although the officer breached his
fiduciary duty towards the shareholders whose property rights were at stake and the officer had the power to
effect such rights, while concealing the benefits he was promised by the other investor, the very engagement
with the other potential investor did not cause damage to company shareholders and even benefited the company
more than the other transaction. Thus, the shareholders are not entitled to monetary compensation.
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A foreign company which is in Israel a monopoly that affects the Israeli market may be
subject to Israeli anti-trust rules

A class clam was filed in Israel against Qualcomm — an American company based in San Diego which develops,
produces and sells components used for electronic communications — due to exploiting its monopolistic power
by way that infringes competition and causes cell phone prices to rise around the world, and particularly in Israel.

The Court refused to reject the claim a priori due to lack of jurisdiction of an Israeli Court and held that because
the foreign company has an influence on market prices in Israel, it is subject to the restrictions set forth under
Israeli Law. A monopoly is a person or company whose share in the total supply of assets or in their purchase,
in the provision of services or in their purchase in general, exceeds 50% of the relevant market; or a person or
company holding a person who holds significant market power in relation to the supply or purchase of assets, or
in relation to the provision or purchase of services. Israeli Law imposes two main restrictions on such monopoly:
A prohibition on refusing to supply the monopolistic product for unreasonable reasons; and a ban on abusing its
monopolistic status in a manner that may harm the public or infringe upon competition. The antitrust rules apply
also on a foreign company, even though not incorporated in Israel, provided that such company's activity has a
direct, material and deliberate effect on competition in Israel. Here, although the company is incorporated outside
Israel, it constitutes a monopoly in the field of communications and due to its direct, material and deliberate effect
on the Israeli market, it is subject to restrictions set forth under Israeli Law and thus the motion for a class claim
will be heard in Israel.
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Commercial, Intellectual Property and Labor Law Updates ‘
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Not any use of a trademark of another is infringement of such trademark

A trademark owner comprised of the phrase "messages from the universe", the name of the owner of the mark
and a graphic drawing, demanded that a competing business owner cease using the phrase as the title of a
weekly column in a newspaper because he is usurping her reputation.

The Court rejected the motion because the phrase is not distinctively associated with the trademark owner's
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services and its use does not mislead consumers. Using the reputation of another for a business purpose is a
tort of passing-off. The test for infringement of a registered trademark in relation to goods of the same type, is
the test of deceptive similarity. In order to examine the possibility of deception of the consumers, three main
tests are utilized: the test of appearance and sound, the test of the type of goods and the circle of customers,
and the test of the other circumstances of the case. The tests are the same when dealing with the tort of passing
off. However, while in trademark infringement only the similarity between the infringing mark and the registered
mark is examined, in the case of the tort of passing off the test is broader. Here, the phrase is a descriptive and
perhaps even a generic expression, especially when it comes to the occupation of the trademark owner and the
competitor. In addition, the competing business owner has used only the verbal element of the registered mark
which, by itself, is not entitled to protection. Also, the mark did not acquire a unique reputation and there is not
apprehension of deception by the competitor's use of the phrase. Thus, it cannot be held that the competing
business owner infringed the trademark or committed the tort of passing off.
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Compensation of an employee who undergone a work accident will be reduced if the
employee did not follow the safety instructions in the workplace

A salt factory worker’s leg was crushed and needed 14 medical surgeries and left him with a 44% disability in a
work accident caused by him not following safety instructions and climbing onto the conveyor belt to tie a sack
of salt that weighed a ton and a half.

The Supreme Court held that, although the employer bears primary responsibility for the accident, the employee
bears contributory negligence reducing compensation by 20%. Israeli law imposes an obligation on the employer
to take reasonable measures to protect his employees from hazards in the workplace, including to ensure that
the equipment is proper and usable, institute safety procedures, enforce such, and give the employees
instructions regarding such hazards in the workplace and how to avoid them. When it comes to work accidents,
the tendency is to be strict with the employer and reduce the employee’s attribution of contributory negligence,
because there is a presumption that employees acted for the benefit of the employer and in order to perform the
work. However, the employee also has a duty to be careful in performing his work and follow safety procedures
set by the employer, and if his contribution to an accident is found to be material and obvious, a contributory
negligence must be set, both by a physical-causal test of causation and a normative test. Here, although the
employer breached the duty of care because there were faults on the conveyor belt that were not repaired, the
emergency switch did not work and the employer did not ensure that safety procedures are enforced, the
employee also contributed to the accident, which could have been avoided had he not climbed on the conveyor
belt. Thus, a contributory negligence in the rate of 20% should be imposed on the employee and reduce the
damages.
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When the agreement parties act in good faith one must trace the parties’ intentions as
reflected in the wording of the agreement and circumstances

Two parties entered into a lease agreement for the establishment and operation of a public gas station which
included an obligation of the station operator towards the lessor not to operate the station on Saturdays and
holidays. However, after the establishment and operation of the station, it became clear that the parties disagree
regarding the applicability of the aforesaid restriction with regards to the operation of the self-refueling pump.

The Court held that the interpretation of the agreement requires viewing the restriction as one which applies to
the operation of the self-refueling pump and prohibits the self-refueling on Saturdays. When both parties to the
agreement are operating in good faith, and each of them believes their interpretation of the agreement is correct,
the fact that the agreement does not explicitly address the issue is a legal accident where the results and
consequences will have to be borne by one of the parties. In order to determine which of the parties will bear
the aforesaid consequences, one must trace the intention of the parties as reflected in the wording of the
agreement, explicitly or implicitly and the circumstances of the matter. Here, the station operator had experience
in drafting similar agreements and should have acted to draft the agreement and the sweeping restriction
imposed under it in a more precise manner. As such, the language of the agreement stipulates that the operation
of the self-refueling pump is an integral part of the station operations, and hence, by way of interpretation, the
obligation to shut down the station also applies to this pump. In addition, tracing the parties' opinion indicates
that the lessor sought to prevent public desecration of Shabbat at the station it owns and that the operator was
aware of this desire, and hence it is inevitable to conclude that the operator's obligation not to operate the station
on Saturday also includes self-refueling.
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A bank may realize a mortgage even if the apartment had not been sold to the purchase
or the ownership rights not been transferred

An apartment purchaser borrowed from a bank in order to purchase the apartment and after the seller
signed an undertaking to register a mortgage, the bank transferred the loan money directly to the seller.
Although the deal was cancelled, the money was not repaid to the bank.

The Court held that the bank may demand repayment of the loan from the seller of the apartment.
When a person takes out a mortgage backed loan for the purpose of purchasing an apartment and the
seller of the apartment signs an obligation to register a mortgage, the bank that provided the mortgage
and paid the consideration to the seller, subrogates the purchaser in a manners that also allows it to
realize the mortgage. Here, because the ownership of the apartment did not pass to the purchaser
but the funds were not repaid to the bank, the bank may demand repayment of the loan from the seller,
even though the apartment was never tendered to the purchase and the rights were transferred to her
name.
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On the Four Species and good faith during negotiations / Yair Aloni, Adv."

One of the most prominent of the Tishrei Jewish holidays is the Sukkot holiday, in which the Four
Species are celebrated: the Etrog (citron) - which has a taste and a smell; the Lulav (palm branch) —
with a taste (dates), but odorless; the Hadas (myrtle) - with a pleasant smell, but without the taste;
and the Arava (willow) - which has neither taste nor smell. Pursuant to the Midrash, the combination
of the four species during the blessing is a parable to the nation of Israel who despite being different
from each other, are as one. When it comes to commercial negotiations, it is advisable to know which
of the "species" we are dealing with and what actions are recommended to be taken in order to reduce
the risk of legal accidents or worse, long and costly legal disputes.

The "Etrog" - is a one that conducts negotiations in a skilled and professional manner. Often, it well
acquainted with the field and has a proven track record in managing many transactions and is known
as reliable, honest and law-abiding. This party will usually be cautious of providing unreliable or
inaccurate information and aware of the legal implications. However, Israel Courts have recognized
"contributory fault". For example, the Supreme Court held in February, 2021, that a bidder in a tender
is not exempt from conducting independent review of the contract and consult with experts, especially
when it comes to a contractual-commercial relationship involving a transaction worth tens of millions.
In that case, the compensation was reduced by dozens of percents as a result.

The "Lulav” - a skilled and knowledgeable party, but may turn out to be 'over-sophisticated' and use
his knowledge to manipulate and even drag the counterparty into illegal acts. For example, this party
may persuade the counterparty to make false statements for misrepresenting and misleading a third
party or to create an apparent contract with a covert different contractual arrangement. For example,
specifying lower price in an apartment sale agreement in order to evade taxes has been recognized by
the Courts as an illegal contract and may result in intervention by the authorities and in particular, the
Court which has wide discretion to determine the fate of the contract.

The "Hadas” - a party with a handful of good intentions, but without any knowledge of law or facts. This
party may be enthusiastic and strive for a quick closing while cutting corners and without examining all
aspects of the transaction. Thus, for example, a broker may urge the purchaser to make a quick transaction
or sign a binding termsheet before thoroughly reviewing the status of the rights in the apartment or all tax
considerations or regulation applicable to complex transactions (such as the need to obtain competition
authority approval). Legal accidents often occur when a termsheet signed before the economics of the
transaction was reviewed and was later recognized as binding (when in retrospect, the transaction turned
out to be of no economic case), or, as in a case heard in the Jerusalem Court in August, 2021, a termsheet
was not recognized as binding but a party was ordered to compensate the other for bad faith negotiation
due to non-disclosure of material details. Proper legal assistance may prevent such legal accidents.

The "Arava" - a party without knowledge and without good intents. Such parties should be avoided
as much as possible and in any case it is recommended not to ignore "signs" (such as: abrupt sale,
unreasonable price, signing a contract in an unusual place, etc.), as in a case heard in Tel Aviv in
April, 2013, in which a document for the sale of an apartment was signed in haste near a parked car
and then it turned out that the one who signed it did not own any of the rights.

While reckless conduct may result in legal accidents, an experienced lawyer will be able to read the
situation and conduct negotiations with the various “species” taking into account the various scenarios
with advance preparation. As there is no second first impression, it is vital to consult a lawyer who
specializes in the field as early as possible. Such a lawyer will make the right impression on the other
party and will also be able to identify the conduct of the other party from the very first stages.

“Yair Aloni is a partner at Afik & Co., Attorneys and Notaries (www.afiklaw.com), emphasizing on commercial and civil law, including real
estate, litigation, tenders and administrative law. He is certified in Israel for the execution of lasting powers of attorney. For additional details: +972-
3-6093609 or at the e-mail: afiklaw@afiklaw.com
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